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of my — udics, I thought no per- 
| ſon ſo well entitled to the ok of reſ pect, 
which is now offercd by the firſt production 
of them, as their original promoter. Win 
the higheſt ſenſe of the honour, Which you 
have conferred upon me by this and other 
teſtimonies of your approbation, I remain 
le HE Vour moſ obedient, 17 
and humble Servant. 
F. W. Sax DERS. 
Mogday, Nov. 14, 1791. : | . 
75. Great ſquare, "Gray's . 
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nature and doctrines of uſes and truſts. In order to ae- 
compliſh this end, it has been thought proper, belides 


giving a general knowledge of uſes and truſts, to ſhneẽ ; 
their peculiar. operation upon. the ſeveral. -conveyances 


now in practice. The author, therefore, has included, 
in this Haß a treatiſe upon conveyances at common law, 


and thoſe deriving their effect from the ſtatute of uſes. 
The conveyances by feoffment and grant are particularly 
ſeledted and explained as to their operation at the common 


9 law z thereby making uſes withyreſpe&t to them a ſeoons 
dary conſideration. As to fines, recoveries, ſu rend 
&e. their effects at the common law have beer already, and 
at large, treated of by different authors; and they are 
therefore in this work only introduced oggaſionally, as 


ſerving to explain ſome particular rule relating to uſes, 


In the execution of this work, and in its reception by the | 


Public, the author hasevery thing to fear from the conſciouſ- 


neſs of his own inability ; but at the ſame time he has much | 
to hope from that liberality, which he has already and un- 

deſervedly experieneed from gentlemen of the profeſſion. |. 
As an incitement to the perfeQing of this undertaking, * 

he muſt here apply to himſelf the words of Lord Bacon, | 
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| Splain 1 the very abſtruſe branch of our law relating to the 
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8 | aka ce fa faioBahie ai 4-4 Herein; 
Þ though I could not be ignorant of 8 difficulty of the 
= ite matter, which he that faketh i in hand ſhall ſoon find $ 
F ' * or much leſs of my own inability, which 1 had conti- 
3 & nual ſenſe and feeling of; yet, becauſe I had more 
A e means of abſolution than the younger ſort; and more | 
leifure than the greater ſort, I did think it not impof- 5 
| | & ſible to work ſome profitable effect; the rather becauſe, 
3 here an inferior wit is bent and converſant upon one 
4. ſubjeR, he ſhall many times with patience and medi- | 
cc dation diſſolve and undo many of the knots, which 4 
4 greater wit, diſtracted with many matters, Would ra- 
1 „e ther cut in two than unknit: and at leaſt, if u my inyen- | 
f tion or judgment be too weak, or too barren, yet, by | 
© the benefit of other arts, 1 did hope to diſpoſe or di- 
te geſt the authorities ordopinions, which are in cales of 
-—_  * uſes, in ſuch order and method, as they ſhould take 
* — % light one from another; though they took no light 
f t from me,” 55 
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THATEVER might engel ae 


been the cauſes o 


and TRUSTS into this kingdom whether 


| they were firſt introduced by the clergy, in | 
order to avoid the ſtatutes of mortmain, 'or 
whether they were introduced, on other _— | 
counts, we certainly derive our Pn | 
en 


notion of them from the civil law. 


| men began to judge of the 1 rinciples and 
effects of the jidet-commiſſa © þ 
| they ſoon found opportunities and reaſons for 
adopting, or at leaſt endeavouring to adopt, 


ſimilar modes of conveying or deviſing their 


property, It may not then be unacceptay © © 
| ble, or altogether unprofitable, before we 


enter into our enquiries concerning the laws 


| relating to uſes and truſts, to give an'idea of 


the civil law, as it ſtood with reſpect to wes. 


| The word uſe in the civil law is applied o 
more purpoſes than we find it in our law. 
Th had its e and. its 


ucing VSES. 


the civilians, 


. 3 


* Dowat. lib. 
i 1. tit. 11. ſ. 1. 
li. 


A Pg elſe than ſeparating the right of pro- 
perty from that of the preſent enjoyment 
_ and in this ſenſe it anſwers very well to our 


bya. uſes 19.5 


w/e conſiſted only in a right to take out of 
the fruits of the ground, ſuch portion of them 
as might be conſumed by u/e, and which 


Dom. lib. 1. 
tit. 11. ſ. 2. 


 vhbid, ſ. 6. 


uſe. The diviſion of-the civil law which an- 
ters of that law  fidei-commiſſa here Aa 


Hurſe of the enſuing work, is that in 8 vo. 1785. 


num. The uſus-frufus is defined to be 


| who had the right to them; which right was 


ö ” 55 
* . * 
) 9 8 
4 1 LY! r . ol 
n ” % 0 1 1 1 Q _ 4 
, 


“a right to uſe or enjoy a thing which is 
* not our own, preſerving it whole and 
entire without ſpoiling or diminiſhing.” 
This kind of uſe had the peculiar quality of 
determining by the civil or natural death of 
the perſon who enjoyed it ſo that it was. 


notion of a particular tenancy, which allows 
the preſent enjoyment to exiſt in the tenant, 
while the right ta the inheritance remains in 
anotherb. But this u/us-fruttus was not, 
properly and technically ſpeaking, called a 
ue even among the - civilians, for they made 
5 diſtinction between a u/u-fru and a 

milar kind of uſe. i. e, That a fu fru 
was. the right of enjoying all the fruits and 
revenues, which the eſtate, that was ſuhject 
to it, was capable of producing; but that 


VV 
uſes. Both th . ruct and the uſe expired 
by the natural or civil death of the perſon 
Thus we ſee that neither the definition of 
a uſfurfrutt or uſe at all anſwers to our idea of 
wers neareſt to qur uſe, is called by the wri- 
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fidei-commiſſum univerſale: Thoſe were th® * 
appellations given to it by the Roman law, 

whilſt Monf. Domat calls it ſimply a direct 
/ubſtitution'or fiduciary bequeſt. | This kind 

of uſe aroſe upon teſtamentary donations, 

and it was called a fiduciary bequeſt, or fidet- 
ommiſſa heeredizas, to diſtinguiſh it om two 

other kinds of bequeits or ſubſtitutions; fo 


\ 


that the civil law acknowledges three kinds 


of bequeſts or ſubſtitutions. The firſt was 
called a vulgar ſubſtitution; the ſecond a 
pupillary ſuhſtitution; ti third a dire or 
fiduciary ſubſtitution or bequeſt, or according 
to the Roman law a fider-commrſſum, »' The | 
vulgar ſubſtitution is defined © to be the, nomat.1ib-s, 
« inſtitution of an executor-who is called in tit. 1-f.z 
* default-of another, who either cannot or 

* will not take upon him that guality ;” 

and is nothing more than the appointing one 

perſon as executor. in default of another. 
Lucius Titihs hæres eſto, fi mihi Lucius * 
Titius heres non erit, tune Sets heres mihi — 
eſto fl. This ſubſtitution differs from our , , l e 
conditional eſtates only in this, that the con- puy, ſub. 
dition in the former caſe is in default of the | 


_ firſt executor, but in the latter the condition 
is, that if the donee die without ſu ch par- 


ticular heirs as are limited in the gift, that 
then the lands ſhall revert to the donor 8. The 9 6 
pupillary ſubſtitution allowed tlie father not . 
only to diſpoſe of his own lands and gi 

to his child under age, and in default of him, 

or in caſe he died under a particular age, to 
another, alſo the child's own goods in 
the ſame manner; thereby not only making 

his own will, but that of his child's alſo b. bemz lib. 
This kind of ſubſtitution very juſtly gives an at. 1.5. 
SSI te. © our. * | 


* 


5 5 Bp #7 
: * . 3 TY it oy of cenſuring the protection, 
„„ which — civil law has afforded it. The 
direct ſubſtitution or fiduciary bequeſt, or ac- 
cording to the Roman law the fidei- commiſſa 
hereditas, is the laſt, and indeed is the'fub- 
ſtitution which moſt reſembles our explana+ ü 
tion of #> or truſt: and it is to this fort of Mi 
_ ſubſtitution that we owe our firſt introduction 
of uſes. I call it fidei-commiſſa hereditas, 
in diſtinction to the generality of the expreſ- 
ſign fidei-commiſſum, for this latter, J appre- 
bend, alſo include the pupillary Tubſti- 
* 1 ud. s. tution i. This K ne ' hereditas ſeems 
& is - firſt to have been invented on account of 
ſome diſability in the deviſee to take lands 
of inheritance. Thus were the deportati- and 
peregrini ſituated ; ſo that when a teſtator in- 
tended tg leave his lands to this deſcription 
of people, he was obliged to give them firſt 
| to his executor with terms of intreaty to de- 
” liver them to the deviſee or c'eſtuique- truſt. - 
This is explaitfſed by the definition we find of 
this kind of truſt ; © eft ultima voluntas, qua 
* quid verbis precarits, non civilibus per in- 
jak. int. ferpafitam per ſanam, alicui relinquitur k. 
* pa. 765. The manner of making this 1 bequeſt 
Was this, viz.“ Rogo te Luci Titi cum 
5 primum poteris hæreditatem meam aire, 
1, 7/4e Dom. eam Caio Seio reddas, reſtituas W If the 
{. 1. ar. 1. n. b. executor or heir therefore did not perform the 
truſt repoſed in them, the ceſtuigue truſt had 
no remedy; for the truſtee was bound 
„ nullo vinculo juris, ſed tantum pudore ;'' 
1 that is, by his own conſcience only. It is 
ſaid, that as the ceſtuigque truſ had no remedy, 
the teſtator was induged to uſe more ſtrong, 
or rather more ſubtle terms of intreaty, and 
OT,» = expreſſed 
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« guſti, or the like. This kind of intreaty 


was evidently introduced, that upon the 
breach of any truſt, and upon complaint to 
Auguſtus, he would be induced to interfere, 5 


and ſee equity properly adminiſtered, taking 
the breach of the truſt to be in der tion o 
himſelf. When ceftuique truſt ther 
ceived the truſt to be neglected, or miſapplied, 


he made his ſuit to Auguſtus, through whoſe : 


favour and influence he obtained redt 


This &ccupetion, into which Auguſtus wa 


involuntanify drawn, muſt ſoon have been 
rendered very diſagreeable and ixkſome. 
Upon this account Auguſtus ordered the.con- 


ſuls, upon application of this nature, td ex- 
erciſe the authority which he had formerly 


done. At length. the cuſtom of applying 


| againſt breaches of truſts became ſotommon, 
that it was thought neceſſary to cteate a 


prætor, whaſſhould have the . 115 power 
of examini to thoſe matt This perſon 


was proſe e from the office which he 


held, fidei-commiſſarius. Juſtinian = upon « Jug. lad. 
this head has given us the . ent paſſage, lib. 2. 
after having made a previdus mention of enn. 


original ſtatT of theſe truſts : * Poſtea divus 
* „ Auguſtus primus, ſemal, ite Ie, gratia 


„nen motus, vel quia per ipſius ſa- 
lutem rogatus quis diceretur, ob inſignem 


„ Qorundam perfidiam, juſſit conſulibus, N 


„ auctoritatem ſuam interponere. Quod 
„ quia juſtum videbatur, et et populare erat, 
paulatim converſum et | in aſſiduam juriſ- 


© „ dictionem. Tantuſque eorum favor factus 


{, erat, ut paulatim prætor und Creare- 
tur, qui de 8 us. Jus. dice 
; retur, 


——_ himſelf 4 Rogo. te per /alutem. * 21 


1 o 
* 3 
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» Vide Ba. 
uſes. 19. 
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TY retur, quem. fidei-commiſfarium appet 
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2 ed of in our law, yet the determinations re- 
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According to this ſhort account. of theſe 
Fiduciary bequeſts, we ſee that they depended, 


in their commencement, upon the honeſty of 
the heir f executor. They aftetwards aſ- 


ſumed a more tegular and cegtain courſe. 
Art length it was found proper fo render the 
eſtate of ceſtuique truſt in every reſpect 
equivalent to the legal ownerſhip. This was Wi 
effected by the decrees of ſenatę called | 


t 
Senatus bene 4 rebellianum et Pegaſi- 


anum a. The decrees here alluded to reſem- 


ble in effect the ſtatute of 27 H. #: which 


were, incorporates them. This will come 
under our future conſi deration.— Indeed, if 
we ae ok the riſe and hiſtory of the fidei- 
a of the Roman law, to the origin 
LIN progreſs of our laws of uſes. and "tru ts, 
ve Half fe them to have great reſem 
ON ce. It muſt be admitte: that the cauſe 
of introducing truſts into the civil law differed 
from that which occaſioned their introduction 
into this country Their origin in the civil 
"law proceeded rom teſtamengary diſpoſiti- 
ons; Wit it is very clear that conveyances 
"to RY gave us (28 firſt notiog of them. 
However, whether we convey f *# truſt, or 
Aeviſe 1 in truſt, the idea of a truſt muſt be the 
_ fame in both caſes. With reſpe& to. the fi- 
dei: commiſſa of the civilians, it is further ob- 
 ſeryable, that though the niceties of uſes and 
truſts are ſo much and ſo generally complain- 


_ ating to them in the civil law are fo nume- 
Tous, that Peregrinus has written a large folio 
* 


5 5 


EYE oe TED. has © is 


XY 
volume de fidei· commiſſis, (and as he ex- | 
reſſes it) preſertim F univerſalibus, or. de 5 
hereditatibus. : | 15 
A uſe with us is defined to be a "truſt. ar | 
6 confidence, which is not iſſuing out of land, 
4 but as a thing collateral, annexed} in privity 
tg the eſtate, and to the perſon,” touching 
the land; ſcil. that ceſtuique uſe ſhall. 
take the profits, and that the terretenant 
4 ſhall make eſtates according to his direc- 
« tions o.“ By this definition we ſee that a * 1. cs 141; 
uſe 18 Gelten to be 4 truft. This would. 


naturally lead a perſon to imagine that there 


exiſted no difference between theſe two 
words; and indeed it muſt be admitte that 


uſe, in its common acceptation, generally an- 


nexes the idea of a truſi, eſpecially when we 
ſpeak of them, as exiſting before the ſtatute 


of uſes. However, if we attend to the fol- 


lowing account of uſes and truſts, We ſhall 


find, that even previous to. the paſſing of the 


ſtatute of uſes, in the reign of Henry the 
eighth, there was a ſettled diſtinction between 
uſes and truſts. In the enſuing pages, I: 
ſhall endeavour to trace "ſh origin and 5 . 
7 of uſes and truſts * doi F Ha 

ſhall attempt to point out th rence 
between them, as known before t le ſtatute of 


_ uſes. I ſhall only premiſe in this place, that 


uſes were of a permanent, and general 
and that a regular ſyſtem was adopted. xd yk 


reſpect to them even at the common law. 
But truſts were of a ſpecial, or, vollufive and Vide Ba. view! 
tranſitory nature, and at "the. common law p. 8. 


they Were, and ſtill 2 ar 2, unnotic ceable, ; and not is 
of th e conſideration. 


B4 Various 


9 * 


> is Voarious have been the conjectures con- 
i cerning the period, when uſes and truſts were 
firſt introduced into this kingdom. Many 
writers on this ſubject have been induced to 
date their origin at a very early time indeed. 
- Hence it is that ſome fancy they were 
known in the reign of Henry the third. This 
; . opinion is occaſioned by the ſtatute of Marl- 
32 H. 3. c. 6. bridge o, made in the 52d year of that mo- 
| xn, AF n, which relieves againft falſe and 
covinous feoffments, made to defraud : the 
chief lords of their wards. However, this 
Lg ſtatute, I apprehend, does not warrant any 
ſuch ah, The feoffments here allud- 
ed to were feoffments upon condition, and 
not upon truſt and the very words of the 
ſtatute tend to ſhew that the /eoffor: took it 
out of the power of the feoffee to injure him, 
by annexing a penalty to the non-perform- . 
ance of the agreement. That neither uſes nor 
truſts were known at that time is very evi- 
dent from the circumſtances. attending the 
ſucceeding king's reign (Edward the firſt) : 
for the clergy, who were then endeavouring 
arte vel ingenio to bring lands into mortmain 
without licence, it ſeems were not yet ac- 
3 quainted with the utility of uſes and truſts. 
7. E. . The ſtatute de religioſis v does not take any 
| notice of uſes or truſts; and this ſtatute was 
principally made to prevent alienations in 
mortmain. Had uſes. or truſts been known 
among us at that time, the clergy it is cer- 
| tain would 4 have. taken advantage of the 
Knowledge of them; for we may fairly ſup- 
EEC pPoſe that they were more, converſant in the 
— Sn. A than the lait. 5: 
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Some have ſuppoſed that truſts were re- 


| ceived very early among us on gccount of the 


writ called cauſa matrimonii prelocuts. ; Thus, e * 
if a woman had given lands in fee or for fe 2 
to a man, to the intent he ſhould marry her, 5 1 
if the man did not marry her, the comm am - ©: 


law. gave her this writ of cauſa matrimonii pr. 

locuti to recover her lands 2. So if the wo- «p. N. B. 47. 

man had given the lands to a ranger, to tige 

intent to give the lands to her, and to her in- 

tended huſband, the ſame writ was given her, 

if the marriage did not take effect r. This F. N. B. 1 

writ, we muſt obſerve, was given to the '- 

woman by the common law, which alone 

gives us an ample reaſon to conclude that the 

confidence repoſed in the huſband or ſtranger, 

was neither a uſe nor a truſt. For it is a rule 

that whenever a remedy is given againſt uſes 

or truſts, that remedy is afforded by an expreſs 

| latute, and not by the common law '. Beſides . popb. 35. 

the grant of the lands in either caſe was upon 

a condition” in law; which condition would 

make void an eſtate acknowledged by the 

common law, as a fee ſimple, or eſtate for 

life, though it could not avoid an eſtate 

created by a ſtatute, as an eſtate tail. It. . R. 

has been further ſaid that uſes and truſts * 9 

uVere introduced about the reign of Edward 

the ſecond"; but I have found nothing, Bren 

which. could induce me to form ſuch, an ae, 2 ring 4 

opinion. e 4 „„ 5 = 3 \ 

But I think we may clearly fix the com- 
mencement of truſis in the reign of the third N 
Edward. For in the firſt place, root in a 

nate upon a caſe reported in the hear book _ 

Peti- „44 Ed. 3. 15, 


: ”» 


of that reign u (where. feoffees ſued by 
tion to the king) thinks it very e 
F.. 


— 


VVV „ 
obſervation that truſts were known in thoſe 
ff: we days x. However, lord Bacon fays, that 
both this caſe, and the book of 8. Af. (where 
a fine was levied i in autre droit) are but im- 
8 lications of no moment y. But grantin; 
| 0 8 "oh theſe cafes are but dec of 8 
50 Ed. 3.c.6. moment, yet the ſtatute 50 Ed. 29 clearly 
proves that ſpecial truſts were then in practice. 
Ry that ſtatute we find that divers people, in 
order to cheat their creditors, made fraudulent 
| conveyances to their friends upon truſt and 
3 colluſion, to have the Profits at their diſpoſal. 
. 5 To ;, The ftatute runs thus“ Becauſe that di- 
vers people inherit of divers tenements, 
borrowing divers goods in money, or in 
 'merchandize of divers people of this realm, 
do give their tenements and chattels to 
their friends by colluſion thereof to have the 
profits at their will, and after to flee to the 
44 © franchiſe of Weſtminſter, St. Martin le 
s Graund of London, or other ſuch privi- 
& ledged places, and there do liye a great 
time with an high countenance of other 
* man's goods, and profits of the ſaid tene- 
„ ments and chattels, till the faid creditors 
4 ſhall be bound to take a ſmall parcel of 
their debt, and releaſe the remnant: It is 
< ordained and aſſented, that if it be found 
that ſuch gifts be ſo made by colluſion, 
« that the fag creditors ſhall have execution 
© of the ſaid tenements as if no ſuch gifts had 
"rs: 
ich reſpect to this ſtatute, I muſt obſerve, 
that though the word zruft is not mentioned 
in jt, yet it is very evident that the convey- 
aances, which it complains of, were upo 
fraudulent truſts, But the-rufls here . 


2 
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were ſoon after put in practice. In the be 
inning of Richard the ſecond's reign, we 
Fa that people, in order to defeat the ac- 


tions of thoſe who had a right of action 
againſt them, as being in poſſeſſion of lands, 


made ſecret conveyances, by which means 
the demandant was ignorant againſt whom to 
bring his action. To remedy this miſchief, 


a ſtatute® was made, authoriſing the deman- , 


dant to bring his action againſt the 2 
of the profits. 
The ut, hinted at in this as well as the 


29 Edw. 3. are not »/es. Theſe truſts are 


nt ar cial, and tranſitory nature. They had 
not manent quality of a uſe. The true 
dition, I take it, between uſes and ix 
when both were in their infancy, and until 
the ſtatute of uſes was paſſed, conſiſted in 


this, viz. a uſe was properly ſo called, When 


a man made a feoffment in fee to a friend, by 
which the poſſeſſion or ſeifin being transferred 


to the feoffte, the feoffor placed a confidence 


in him to permit ſuch perſon or perſons as 
he ſhould or had named, to receive the pro- 
fits; and alſo to make ſuch legal eſtates as 


ſuch perſon or perſons ſhould direct. This 


confidence was the uſe: for here the feoffee 

"had a permanent eſtate in fee in the lands, ſub 
ject, however, to the uſe, or distribution of 
the profits. This w/e, on account of its di- 
viding the land into two eſtates, viz. an eſtate 
in'the land, and an eſtate in the uſe or profits, 

was reduced into 2 regular Tyſtem. But a 
ruff did not, in its er Final meaning, mw : 


£06: 2 


this regular diviſion of property into uſe and 
poſſeſſion, but it rather ſignified, that a man 
had made a conveyance of his lands to ano- 
ther, by which conveyance he not only gave 
the poſſeſſion, but alſo the u/e, or right to take 
the profits, to the grantee: but there was a 
kind of perſonal truſt repoſed in the grantee, 
that he would retain both the poſſeſſion and uſe 
in order to anſwer ſome ſpecial intent or pur- 
poſe. I will not give, as an inſtance of this 
| kind of truſt, the truſts complained of in the 
two above-mentioned ſtatutes; for the con- 
veyances they allude to ſeem indeed to make 
a fraudulent diviſion of the poſſeſſion, and 
profits though I muſt obſerve, with reſpect 
to them, that / are not now reckoned, to 
be of a fraudulent or covinous nature, and that 

' theſe conveyances in truſt to deceive credi- 
tors would at this day be preſumed to trans- 
fer the e to the grantee before the ./pecral 
truſt could be ſatisfied. But to put a plainer 
caſe, if a conveyance was made to a man, in 
truſt. or to the intent to make another con- 
veyance to a third perſon, here the truſt pla- 
ced in the grantee was not to pay over the 
profits, but to diſpoſe of the profits and the 
poſſeſſion: This truſt was then of a ſpecial, 
tranſitory, nature, and not a uſe. I ſay it was 
not a uſe before the ſtatute, becauſe ſuch a 
truſt or intent would not now be executed by 
the ſtatute . For if we conſider this caſe as 
happening fince the ſtatute of uſes, it will place 
the diſtinQtion. I have taken between a.u/z 
and a truſ in a ſtill more accurate point of 
view. If a man by recovery, fine, or feof 
ment, conveys lands to one (without ger 
ing any uſe, and there being no * 


* 


tion), in truſt or to the intent that he ſhould 


an convey to a ſtranger; in order to make this 
* conveyance, and to perform the truſt, the pn 
* grantee muſt have in him both the % and 
8 Poſſeſſion e, though the former is not expreſsly © Moor. 13. 
4 declared to him * Now, as the uſe is not b. fbi 
8, expreſsly declared to the grantee, and as by a 

ſe .conſtruQion of law the uſe” is implied to 

r be in the grantee, it is very plain that the 

* execution of the ge is but a preliminary and 

E neceflary ſtep towards" the performance of 

I the zruſt. Conſtruing the uſe" to be in the 


grantee in this caſe fince the ſtatute, is 'only 
to give that efficacy to the intent of the con- 
veyance, which it muſt have had before the 
introduction of uſes, when the poſſeſſion and 
the right to the profits paſſed by a conveyunee 
of the land, However, the doctrine of uſes 
has certainly made an improvement in this 
kind of conveyance in truſt: for it is ſaid, 
that if a man makes a conveyance to the in- 
tent to make another conveyance, without 
declaring any uſe, and the grantee does not 
make the conveyance in a conventent' time, 
then the uſe will reſult to him who made the , 66. le 
conveyance 4, and thereby render the per- may. 
formance of the truſt impoſſible. I maſtalſÞ, vd ay He. 
obſerve that the words, truſt, confidence ©, or 10. 
mtent *, may of themſelves in ſome inſtances : Ts 
create a uſe, eſpecially when the amr" 2 


442 4 
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* According to Holt, . if a feoffment is made, or fine 
levied to a man and his heits, to anſwer a particular intent. 
or ſpecial truſt, the eſtate is in the feoffee or conuzee, by 
way of common-law, and not by way of uſe, and after the 


ES dd v BHS, TT 


2 intent is effected, the u/e will ariſe from the feoffor, or cou: 
* por by conſiruction of law. Gilb. Rep. 16, 17, 


U 
* 
1 

2 

AY 
6 
% 
- 


marg. 


k Ba. uſes. 8. 
12 Salk. 676. 


x Ba, uſes. 8. 


Voice poſt. 


1 Moor. 10g. pl. 


248, 


„7 Rich. 2, c. 


14. 
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to our ſuch a-conſtruc- 


© Dy. 166 N tion. ie Sn the caſecited in the margin 


of Dyer s does not contradict the foregoing 


remarks; for it appears, by the indentures to 


lead the tes of the fine in that caſe, that the 


intention of the parties was that the conuee 
ſnould ſtand ſeiſed to ſueh #/cs, as the conuzor 


ſhould appoint; and of courſe the uſes. were 


executed bn. the Hate, nen ſuch m nt- 


n 
80 likewiſe, * "el 1s - e to the 


thr; or in truſt to be re- enfeoffed, or to the 


intent to be vouched b, or to the intent to 
ſuffer a recovery: |, none of theſe intents, or 
truſts, are uſes *, For indeed in all theſe 
caſes, as in the firſt, the land and the uſe 
muſt be conſtrued to remain in the grantee, 
in order that the tuft or intent may be exe- 
cuted; But the reader will better underſtand 


theſe diſtinctions as he proceeds in the follow» 


ing account of uſes; for the % and the land 
are now ſo entirely connected together, that 


in order to perſom any of theſe truſts or in- 


tents, the v/e as well as the land n paſs ip 
the grantee . 5 15 
Uſes were e a ICEET in the reign 


of Richard the ſecond. Soon after his com- 


ing to the throne, a ſtatute was made, which 
provides, that no alien ſhould- purchaſe any 


benefice or occupy the ſame, either to his own 
uſe, or to the uſe of another ®. This is the 


firſt ſtatute, which expreſsly mentions the 


word. The next experimental ſtep with re- 
ſpect to making conveyances to uſes was tried 
by the clergy, in order to avoid the ſtatutes 
of mortmain; ſor though they could not buy 


lands in their own names, vet they thought 


"7 355 ſo far erade the ſtatutes by obtain- 


ing 


VM 


OY 
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| 5 but to the w/e of their religious houſes? 
But the legiflature ſoon interfered, mEbys 


ſtatute made 15 Richard 2. e. 6. it Was en- 
acted, that the lands ſo purchaſed to uſes 
ſhould be atnortized by licence” from the 
crown, or fold to private perſons; 'and that 
uſes ſhould be ſubject for the future to the 


ſtatutes of en and ee like" the 2 


lands themſelves. 


The uſes HEnfbhad! in ele two Natutes 


were of a permanent nature, and the purpo 


for which they were created, and their — 1 
power of evading the law, certainly gave us 
the idea of continuing them. The" cauſes, 

however, of their eee after theſe two 
ſtatutes, and the favourable conſtruction, | 


which they have received at times, muſt be 
owing to the purpoſes for which they were 


| created directly after theſe two ſtatutes. The 
uſes complained of in theſe ſtatutes were oer- 


tainly of a covinous, though permanent nature. 


But we cannot wonder why the clerical chan- 


cellors of thoſe days encouraged their com- 


mencement, The ſtatutes of mortmain 'af- 


fected: themſelves ; and in ajding their bre- 
thren in evaſion” of the ſtatutes, they aſſiſted 


their -own intereſt. But the encouragement, 


which the chancellors gave to uſes was of 0 


avail, and the inventors of uſes derived very 
- fittle: advantage from their conttivanice.' The 


legiſlature was determined that % 'ſhould 


never be of ſervice to the two purpoſes for 


which they were introduced. Therefore, 


though they originated,” in covin, yet their 
continuance proceeded” from very equitable 


motives, as will be We hereafter, eh 


ia. uſes. 8. 


this account, or Fl I ol the. nance: of 


uſes, it is, that we do not, allow at this day a 
uſe to be conſidered as being cauinous i, or 
colluſitue. Therefore lord Bacon makes 1 
diſtinction between cu vin, confidence (or tut 


and 2 k, which diſtinction he ſays ſhould BY 


be confounded. 20 | 
The introduction then of uſes certainly ori- 


| ginated in. fraudulent circumſtances : upon 


this account we may naturally ſuppoſe that 
they received no countenance from the courts 
of lat or the legi/lature. And as the courts 
of equity were principally inſtituted to pre- 
vent fraud, they could not (however the chan- 


= cellors of thoſe days might be induced to act 


to the contrary) conſiſtent with their publick 
conduct and office, give their entire ſupport 
and ſanction to tranſactions, the production 
of fraud. So that while uſes continued in 
this Nate, there could be but very few (if any) 
rules adopted with regard to their conſtruc- 


tion; at leaſt the books are ſilent upon this 


head. It fnuſt be remembered that the dif 
putes between the houſes of York and Lan- 
caſter originated in the reign of Richard the 
ſecond. Their unfortunate quarrels had de- 
luged the kingdom in blood, When then 
the inducements of ſafety, or the rage of 
party, influenced men to embrace one fide or 
the other, ſtill the anxiety, which men poſ- 
ſeſſed to retain their fortunes and N in 
their own family, perhaps through pride, and 
perhaps from kinder motives, led them to 
ſeek means of preſerving their eſtates from 
forfeitures, before they ventured-to enter into 
theſe civil broils. To effectuate theſe wiſhes, 


nothing 3 happen m more opportunely may 


n 


me ide of giving their eſtates to one indifs | 


W were intended to be benefited by the truſt. 
= Now there appeared two ways of a un 
| theſe eftates to uſes. The moſt plain anc 
in the life-time of the grantor, to ſuch uſes as. 
were directed in the deed, or by parol figni- 
fication : Whilſt the other ſerved to give 4 
power over »/es that was not ſuffered by the 
common law over the lands—that of deviſing; 
for though the lands were not permitted to 
be deviſed by will, yet it was thought, that if 


1 a man made a feoffment to ſuch uſes, as he 

K | ſhould by his will appoint, though this could 

2 not operate as a deviſe of the lands then- 

pl ſelves, yet certainly it could as a deviſe o 

th appointment of the uſe, which appointment 

0 would be binding in conſcience. By either 

10 of theſe diſpoſitions it was thought the lands 

1 would be ſaved from forfeitures, The cauſes 

12 then which induced men to continue uſes at 

185 this period were extremely different from theit 

ne Production. The original produktion of them. 

e- was occaſioned by fraud the continuance 

Jy, of them proceeded from that anxious ſenſa- 

of tion, which it is hoped every honeſt perſon 

55 poſſeſſes. Here then was an ample field for 

of | that court, which is particularly inſtituted to 

in | obſerve the conſciences of men, to exert its 

oy influence, It had an opportunity of diſtri- 

18 buting an equitable protection to thoſe which. 
the extremum jus of the common law denied, 

1%, and of this opportunity, we have reaſon to 

204 believe, they took the moſt favourable ad» _ 

oy vantage: for it is ſuppoſed, that about the 


reign of Edward the 4th, the courts of equity 
e „„ 


ferent perſon, to the uſe of the perſons W op 


ſimple was that of giving or conveying lands, 


* — 
, —_ : 


| began to adopt a regular ſyſtem with regard | 
i Vide Ba.uſes. to uſes l. For in the year books of that mo- 


WT narch's reign we find many caſes relating to 
= Vides Eav. uſes m. However, there were caſes expreſsly 
314. 4. f. relating to uſes before this period: though, 
TO lord Bacon ſays, there were not above ſix in 
* Ba, uſes. 11. all s. But to proceed in our hiſtorical pro- 
5 greſs of uſes, from the 15 Richard 2. to the 
| reign of Henry 6. the ſtatute book ſeems to 
be very filent on this head. Therefore, very 
few alterations and innovations could have 
been made in the learning of uſes, with regard 
to their equitable conſtruction or abuſe of 
Juſtice. The ſtatutes of 4 Henry 4. c. 7. 
and 11 Henry 6. c. 3. (which indeed are the 
only ſtatutes I can find relating to uſes, dur- 
ing theſe reigns, and that of Henry the 5th). 
were only enacted to confirm and enlarge the 
1 Richard 2. c. 9. which we have before 
explained. The 5th cap. however, of the 11 
Henry 6. ſhews that the knowledge of rrufts 
Hhaditaught the cunning part of men a very 
ſubtle manner of . committing injuries with 
impunity, contrary to the eſtabliſhed laws of | 
the country. It ſeems that tenants for lives 
or years, who were ſubject to actions of waſte 
by the  reverfioner, upon their commiſſion 
of it, had taken advantage of the doctrine 
of uſes and truſts, in order to eſcape the pu- 
niſhment, which otherwiſe ought, to have 
been inflicted upon them by the perſon who 
claimed the reverſion and freehold. To this 
Intent they conveyed their eſtates to their 
Friends in truft for themſelves, and after that 
they committed waſte and deſtruction on the 
lands at their pleafure; they ſtill continuing 
 tooccupy, the premiſſes, and take the profits | 
5 1 e 


r 1 3 „ 


— _ 
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ignorant of the legu owner of the lands, did 
not know againſt whom to bring his action. 


But the legiſlature ſoon put a ſtop to this in- ,- _ 


vention. For by the 5. c. of Henry 6, © it 
<« is ordained and eſtabliſhed, That they in the 
<« reverſion in ſuch caſe.may have and main- - 
< tain a writ of waſte againſt the ſaid tenants 
for term of life, of another's life, or for 
„years, and fo recover againſt them the place 

* waſted, and their treble damages for the 
* waſte by them done, as they ought. to have 
“ done for the waſte committed by them be- 


“ fore the ſaid grant and leaſe of the eſtate- 
cc Provided always, That this ordinance hold : 
- not place, but where the firſt tenants, be- 


t“ fore the leaſe and grant of their ſaid eſtates, 
c in the manner and. form aboveſaid were 
< 'puniſhable of waſte; and alſo, where after 
the ſaid grant and leaſe the faid firſt 
“ tenants of the ſaid lands and tenements 
„take the profits at the time of the waſte 
„done to their wes apo uſe.” - But theſe 
conveyances by theſe tenants for lives and 
years, were more properly conveyances. in 


truſt than to u/es, as 1 ſhall in another part 


of this eſſay endeavour to ſnew. However, 
theſe are the only ſtatutes relating to uſes and 
truſts during theſe three reigns. Indeed, in 
Henry the fifth's time there is no ſtatute 

concerning them. There are alſo very few 
reports of caſes in the year books at this 
period touching this learning. There are a 


few, and amongſt thoſe are 11 Hen. 4. 5, | 


45. 5. Hen. 5. 5. b. COTTON 
"From the 12 Hen. 6. to the reign of Richard 


| the third, which includes the ſpace of fifty 


Ca e 


4 plowd. 36 1. 


ed. 1684. 


tw) 


years, the Ratute bobk i is. totally Kent on the 
ſubject of uſes. From this circumſtance L. 

| Bacon tHinks that unqueſtionably uſes were 
23832. uſes, * 27. moſt favoured about that time o. "Indeed 
there is great reafon to believe that that .acr 
tually was the caſe ; eſpecially if we conſider 
the ſtatute made in the firſt year of the reign 
of Richard the third. In order to give ſome 
idea of the cauſes of EG, that ſtatute, 


we muſt neceſſarily anticipate here a few oby 


ſetvations, which. were intended for another 
lace. Indeed to underſtand it properly. we 
ould conſider the whole nature and different 
rette of the feoffees, and ceſtuique uſe. 
But the full conſideration of that muſt be de 
ferred till we have finiſhed our hiſtorical acC- 
count of the ſtatutes relating to uſes. Suffice 
it at preſent to obſerve, that the power of the 
| Feoffees, about this time, was much more 
confidential than it ſtood juſt before. the 
making of the ſtatute 27 8. 8, 10. But 
this is not to be wondered at, if we remem- 
ber their original inſtitution. 1 ſhall now 
only ſpeak of the power of the feoffee and 
bor” $m uſe with reſpe & to alienation. At 
this period the eoffees not only poſſeſſed the 
1. Co. 132. 2. whole eſtate in the land 8, but allo, like abſo- 
lute owners, had the whole ability to give or 
diſpoſe of it as they pleaſed, In ſhort they 
were reckoned in many caſes as complete 
proprietors, of the land (as will be ſhewn 


18 With this difference only, that if 


— * had granted the lands without. notice, or 
out a good conſideration a, that in either 
caſe the ſecond feoffees would have been 
ſeiſed to the former uſes, 1 in the ſame manner 


as che firſt feoffees Were. 


And Eo. it, 


f 
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bes compelled. the feoffees or teretenants. * © 


to make ſuch conveyances as he ſhould di- 


either by e ne, the uſe to biraſelf, a 
2 tranferring the land itſelf to another ee 
But this he was only compellable to do by cofment al 


uſes. Pl. 14. 


' fubpoena out of -chancery *, Still however, + 1. co. 141% "2h 


the feoffees, until ſuch compulſion by the 
court of chancery, could make feoffments for 


a bona-fide - confideration, and without no- 


tice; which feoffments ene be good againſt 1 85 
the ceſtuique uſe, and all others t. But not- Ce 391+ b. 


withſtanding this power of the feoffees, the N 


ceſtuique uſe might have aliened, or trans- 
ferred his u/e by the common law; that is, 
he might have transferred the uſe or equita- 
ble right to the profits of the lands to ano- — 
ther», But the alienee or purchaſer was in 


the ſame precarious ſituation, with reſpect to 
the feoffees, as the ceſtuique uſe himſelf was; 


for as to the poſſeſſion of the land, that he 
could not meddle with or diſpoſe of, unleſs 
by ſuit in chancery, or by permiſſion of the 
feoffees; and even if the feoffees ſuffered 


him to be in poſſeſſſon, and being ſo, he 


made a feoffment, this feoffment was ſup- 


poſed not to paſs the lawful poſſeſſion to 


the feoffee, without the concurrence of the 
firlt feoffres, Whereupon the firſt feoffces 


uſed to enter upon the ſecond feoffee, which 


cauſed the parties to ſeek relief in equity, | 
and occaſioned the utmoſt vexation”.-. Up- 5 we 


on which account it is natural to ſuppoſe 


hat many new caſes aroſe upon the doc- 
trine of uſes, or, as it has been expreſſed, we 


5 =. imagine, that the! conſciences of the 


7 and others who were * 


\ 


OI 
H came too large, and would not perform the 


1800. 101. b. & truſts repoſed in them v.“ To remedy, 


therefore, theſe inconveniences, and to give a 
better ſecurity to bona-fide purchaſers (and 
not, as is generally believed, to afford greater 
advantages to the ceſtuique uſe than he poſs 


ſeſſed before) was the ſtatute of Richard the 


firſt enacted. The ſtatute recites, Becauſe; 


s that by ſecret and unknown feoffments 


“ great unfurety, trouble, coſts, and grievous 
4 vexations do daily grow betwixt the king's 
* ſubjects, inſomuch that no man that buyeth 
lands, tenements, rents, ſervices, or other 
* hereditaments, nor women which have 
© jointures or dowers in any lands, tenements, 
** and other hereditaments, nor the laſt will 
of men to be performed, nor leaſes for 
term of life or years, nor annuities granted 


L to any perſon or perſons for their ſervices 


f* for term of their lives, or otherwiſe, be in - 
perfect ſurety, nor without great trouble 
and doubt of the ſame, by reaſon of ſuch 
* privie and ſecret feoffments : For the re- 
* medy whereof, it is ordained, eſtabliſhed, 
and enacted, by the advice of the lords 
© ſpiritual- and temporal, and the commons 
in this preſent parliament aſſembled, and 
by authority of the ſame, That every eſtate, 
* feoffment, gift, releaſe, grant, leaſes and 
** confirmations of lands, tenements, rents, 
_ * ſervices, and other hereditaments, made or 
had, or hereafter to be made or had, by 
© and pag or perſons being of full age, 'of 
* whole memory, at large, and not in dureſs, 
* to any perſon or perſons, and all recoveries 
* and executions had and made, ſhould be 
good and effectual to him ta whom 1 ſo 


(23. 5 


„had, or given, and. to all athers to 
« 12 uſe, againſt the ſeller, feoffor, do „ 
« or granter of the ſame, and againſt the Tv 
L ſellers, feoffors, donors, or granters, and 
I hisand their heirs, claiming the ſame only 
to the uſe of the ſame, as heir or heirs to 
the ſame ſellers, feoffors, donors, or gran- 
ters, and every of them, and againſt all 
others having or claiming any title or in- 
« tereſt in the ſame, only to the uſe of the 
« ſame ſeller, feoffor, donor, or granter, or [ 
* ſellers, donors, or granters, or his or their 1 ol 
_ * ſaid heirs, at the time of the bargain, ſale, 9 
< covenants, gift, or grant made: ſavi 4 
every perſon or perſons ſuch right, title, 
action, or intereſt, by reaſon of any gift i in 
4 tail thereof made, as they ought to have af 
this act had not been made, 
This ſtatute was eyjdently igtended for the 
benefit of purchaſers, by giving the 1 
uſe ar alienable power over the poſſeſſion, as 
well as the uſe. But the intention of the le- 
giſlature in befrjending the purchaſer in this 
manner was entirely fruſtrated ; for te 
ſtatifte does not take away the power of the 
feoffees to make feoffments, as they did before 
the ſtatute *: for the eſtate of the land con- Co. 13% | 
tinued in them, till a diſpoſition of it, either oy A 
by themſelves, or the ceſtuique uſe. The | 
ſtatute only encreaſed; the power of the ceſ- 
tuique uſe, making his feoffment valid againſt 
thoſe of the feoffees, which was not ſo before 
the act. The eſtate then in the lands re- 
maining in the feoffees, they found means, 
_ contrary to the truſt repoſed in them, to 
"Ok teerer 4 covinous ee pre- 


fan 


STE LS 3 
vious to any iſpolation made thereof by tt 
ceſtuique uſe, whereby the ceſtuique uſe was 
difabled from executing that power which 
the ftatute meant to afford him. Beſides 
- . this inconvenience, there was a ſtill greater 
one produced by this ſtatute; for it often 
occaſioned a kind of double-handed proceed- 


Ing, Or fraud in both the feoffees and ceſtui- 


ue ufe. The feoffees had a power over 
the poſſeſſion by the common law, and the 
ceſtuique ufe by the ſtatute. They there- 
fore oftentimes, by colluſion, made ſecret 
and different feoffments, which prevented 
and defeated each others alienation, and 
thereby 'deceived purchaſers. But though 
the intent of the ſtatute was overturned in 
this refpeCt, yet it unavoidably produced 
new caſes, and required particular expoſi- 
tions. I ſhall, therefore, by way of digreſ- 
ſion from the ſtatute account of uſes, 
make a few obſervations concerning this 
It has been a queſtion of ſome import 
ance, and perhaps not yet decided in our 
books, whether any or what part of the an- 
tient eſtate, which was in the feoffees before 
any diſpoſition. by the ceſtuique uſe; ſtill con- 
tinued in them after the feoffment or aliena- 
tion by the ceſtuique uſe. This is, how- 
ever, a queſtion which muſt be governed by 
circumſtances; that is, there may be one 
eaſe, as I take it, where all the eſtate and 
right of entry may be entirely out of the 
feoffees by the conveyance of ceftuique uſe, 
whilſt in another caſe at leaſt a right of entry 
may continue in the feoffees, notwithſtand- 
R | ing 


an . of 2 er ke if Ef ons uſe + 
in fee ſhould make a feoffment in et, accord- 
ing to the 1 Richard 3. c. f. it ſeems that 
the whole - intereſt of the feoffees is taken | 
a;ay, and given to the ſecond feoffee, and 
therefore not any eſtate remains in them. 
Upon this principle it has further been held, | 
that if there be ceſtuique uſe in fee, and he r 
makes a feoffment in fee upon condition o ß 
re- entry, and afterwards. the condition 3 
broken, and the ceſtuique uſe enters, after 
this entry he ſhall retain the lands for ever 
ainſt the feoffees 7. For their intereſt in v2 H 7. fo. 
5 lands is diveſted by the feoffment of ceſs fg l. uf. * 
tuique uſe. The 8400 of this caſe however 18. Co. Lu. 
| ſeems to differ from another of the ſame na: 
ture; for if a baron, ſeiſed in right of his 
wife, makes a feoffment upon condition, and 
enters for the condition broken, the right of 
the wife is not thereby extin ct.. 8 H. 7. g. 
But though the law ſtood thus with re- oo Oo 
to the alienation of a ceftuique uſe in 3e. vb 
fix by the ſtatute of i Rich. 3. yet we muſt 
rages! a diſtinction when ceſtuique uſe had 
only a particular eſtate in the lands, as'for | 
term of life, &c. with a remainder over, or | 
where he was tenant in tail with ſuch a re- 
mainder. For, F apprehend, that after the 
death of ceſtuique uſe, and after his feoff- 
ment, the feoffees had a right to enter to re- 
vive the former uſes; Fa clearly ſhews 
that either the remaining part of the uſe, 
after the particular eſtate of ceſtuique 1 
was determined, continued in them, or if it 
7 * out of them, that they wr 
right 
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gh to reveſt it after the demiſe of n 
uſe by their entry. Their diſtinction how. 
ever has been doubted by ſome, who - 
thought that the feoffees —_ have had no 
title of entry after ſuch a feoffment or other 
| alienation. The caſes cited to authorize this 
- — laſt doctrine are en taken 20008 DyerA 


reports. Fw 
bye n Thus, in a caſe in the 3 year of Ed- 
19.2. ward the Sixth's reign, where one Davis being 


ſeiſed in fee enfeoffed J. L. and others in fee, 
in the 19th year of Henry the 8 th, to the uſe 
of his wife for life, remainder to hs brother 
in tail, remainder to B. H. in tail, remainder 
tothe right heirs of the feoffee. Afterwards, 
in 24th Henry 8. Davis and his wife levied 
a fine with proclamations to Sir H. W. and 
others in fee, to the uſe of Sir H. W. and 
his heirs in fee. The brother, the firſt in re- 
mainder, joined in the fine in the 32 Hen. 8. 
Sir T. W. ſon and heir of Sir H. W. bar - 
gained arid ſold the lands to the king in fee. 
After this the brother died, and then the 
wife died, J. I. the ſurviving feoffee, 
brought his petition, and this matter was 
found by the verdict. In arreſt of hy A | 
ment, it was alledged for the king, that t 
_ petition did not lie for the feoffee, becauſe 
the fee ſimple in the uſe was lawfully con- 
veyed away by the feoffor to Sir H. W. 
And therefore he could not enter to revive 
the uſes, becauſe he could not be ſeiſed of 
the fee ſimple in the ſame manner as he was 
before * alienation, However, this caſe 
does nol ME to be GO and 
- thers- 


* 


. 
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cerefore Dyer adds, 4 . daes deere 
in | | 
However, i in a e ſent mat cans 1 
for the opinion of the Judges, the decidedly 27 30. a. Au. 15 
| were in favour of this opinion. It was thus: Vis ry 
there was ceſtuique uſe in tail, remainder 58. , 
over in tail, remainder to the firſt ceſtuique 
uſe (in tail) i in fee. Ceſtuique uſe in tall be- 
fore the 29 H. 8. made a feoffment to tze 
'uſe of himſelf for life, remainder to his firſt + ©. 
ſon (being heir in tail) and his wife for their f 
lives, remainder to the heirs of their bodies, 
remainder to the uſe of the right heirs of the 
feoffor. The feoffor died, and the firſt feof- 
fee entered to revive the firſt uſes in tail. 
Dyer and Manwood were both of opinion, 
that the entry of the Feoffees was unlaw ful; 
for that the fee ſimple in the uſe was law fully 
transferred, and the right of the feoffeees 
bound by the ſtatute of 1 Rich, 3d. There 
fore, by their entry, the feoffees 000 not have 
their former eſtate; that is to ſay, the fee 
fimple. This opinion was Trane into chancery 
by thoſe judges, 
This laſt caſe is the only one KN moment 
on that fide of the queſtion, and Hobart ® « Bab. 256. 
ſpeaking of it, calls it a ſtrange caſe.” We 
will now conſider the caſes on the other part. 
In the beginning of the reign of Henry the 
ſeventh b, we find it expreſsly laid down, * Bro.tit.feof, 
that if ceſtuique uſe in tail, or ceſtuique N 
uſe for life, makes a feoffinent in fee, then 
this feoffment paſſes the uſe only during the 
 feoffee's life, and is conſequently no forfei- 
ture: ſor after the feoffor's death, the feoffees 
* re-enter to reyeſt the uſes. This caſe 
is - 


FFF 
is prior in point of date to either of thoſe 
cited from Dyer; and this practice and opi- 
nien it ſeems, was regularly adopted until 
hte latter part of the reign of Henry the 
* Bro. tit.fines, eighth: for Brooke © tells us, durin that 
Via: bre Monarch's reign there was no occafion for 
$7: d. p. 1. entry or claim, within the five years, to 
ceftvique uz àvoid a fine levied by ceſtuique uſe for life 
bor life. with proclamations; for the fine was a mere 
grant of his eſtate, and no -forfeiture. This 
idea, that neither a feoffment nor fine by ceſ- 
tuique uſe for Hife amounted to a forfeiture 
of his eſtate, muſt be accounted for on theſe 
_ - grounds ;—that by the feoffinent or fine only 
he uſe paſſed to the grantee, whilſt the legal 
eſtate remained in the feoffees; or that the 
uſe and legal eſtate paſſed to the grantee dur 
mg his life, whilſt the remainder continued in 
the feoffees ; or, laſtly, that by the fine 3 
feoffment in fee the whole % in fee paſſed 
to the grantee, and the whole legal eſtate 
In fee paſſed alſo to him during the life of ceſ· 
tuſque uſe; after which period the feoffees 
had a right to enter, and thereby to reveſt 
the legal eſtate in themſelves, and to revive 
the old ufes. This laſt reaſon ſeems, how- 
ever, the moſt acknowledged one. And in- 
feed it appears conſiſtent with the ſpirit of 
our law, that the feoffees fhould be conſtrued 
to have had a right to enter to reveſt the uſe 
after ceſtuique uſe's death; for, 1 apprehend, 
that unleſs fuch a conſtruction had been 
made, the oeſtuique uſe in remainder could 
have no remedy againſt the feoffinent of ceſ- 
tuique uſe for life: which would render the 
geſtuique uſe in remainder in a much worſe 
TY | ſituation 


* 
* 
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ſituation than that f 4 remainder man in 1 
poſſeſſion, This conjeCturs, I think, is rr 
- ranted by a caſe in Moore's reports d, where "orga 
a man made a feoffment in fee to the uſe k 
one in tail, remainder to the right heirs of te- 
nant in tail in fee. Tenant in tail made 4 
feoffment in fee: the feoffee died, and then 
the ceſtuique uſe in tail died. The feoffees 
entered to revive the firſt uſes; and upon a 
doubt ariſing in the breaſt of the jndges, whe- | 
ther this entry by the feoffees was lawful, they 
clearly held, that the heir of ceſtuique uſe in 
tail had no remedy, but by the entry of the 


feoffees. Now we ſee by this caſe, that te 
heir in tail of ceſtuique uſe had not the remedy 
by a formedon, which is allowed to the heir in 
tail of a tenant in poſſefon: Therefore it 
would be hard to take from him that remedy. 
(by entry of the feoffees) which alone was 
ee, 
But Delamere's caſe ſeems to have ſettled pio. 346 to 
this point with reſpect to the right of entry 353. 1 Nia. 
of the feoffees. So far as it relates to the 
preſent queſtion, it was thus: R. D. in the — 
13 H. 8. enfeoffed T. S. and others in fee 55 
to the uſe of himſelf and his wife, and the +" 
heirs of their two bodies; 'and in default of 
ſuch iſſue remainder to R. D. in tail; re- 
mainders over. R. D. in the 26th H. 8. 
enfeoffed W. D. in fee; afterwards R. D. 
died, and the heir of the ſurviving feoffee en- 
tered to revive the antient uſes. And upon Pl. 351. 
ſolemn argument, it was held that the entry 5 
of the feoffees was law ful. It was ſaid in this | 
_ caſe, that by the feoffment of R. D. the fee 
ſimple in the lands paſſed, but that En 
5 ES ; \ a 2 | ea 
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to revive 8 antient Dulles but. 2 — cee 
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this right of entry remained in the feoffecs, 
yet until their regreſs the fee ſimple was out of | 
them. This caſe, then ſeems to claſh with 
that cited from Dyer. But ſir Edward 


Coke gives the preference to this, who ſays, 


that this was determined upon ſolemn argu- 


ment; whereas that from Dyer was only 


5 c || Co. . 
129. A. 


the opinion of the judges, without eur argu 


ment f. 
However, upon an attentive peru ſal of De- 


lamere's caſe, I think it may be deemed con- 
ſiſtent with that taken from D 2 for when 


the counſel in Delamere's caſe 


t Plowd. 381. 


faid that the 
feoffees might enter after the feoffor's death, 


it was alſo obſerved that they might enter if 
there was no obſtacle beſides the feoffment s 


for the feoffment was good by the ſtatute | 


againſt all claiming any title or intereſt in the 
lands only to the uſe of the feoffor or his heirs. 
Now when the feoffor died, the feoffees did 
not claim to the uſe of the heirs of the feof 
for, but to the wife of the feoffor; in which 
caſe the feoffees were neither reſtrained by 
the ſtatute, nor the common law. Whereas, 


in the caſe from Dyer, the firſt feoffees cer- 


* Ante, 38. 


tainly did claim to the uſe of the heir in tail 


of ceſtuique uſe. Therefore, by the ſtatute 


the right of the feoffees was bound; and as 


they could not enter, the heir in tail had no 
remedy, according to the caſe in Moore b. 


With this diſtinction then between the two 
caſes, they both may well ſtand together, 
and may ſerve as authorities in ſuch caſes. 


Indeed, if we COON the words of the fta- ; 


tute, 


r 
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tute, it does not appear, that they will admit 


of any other conſtruQion. Oo 
A feoffment then by ceſtuique uſe in tail, 
after the ſtatute of Richard the . firſt, appears 


to have had the ſame operation in barring the 


* F 


claims of the iſſue, as a fine would have had. 


I ſay, as a fine. would have had, becauſe, 


though it was at firſt doubted, whether it 
a fine properly levied would completely bar 


the iſſue in tail of ceſtuique uſe; and alſo the _ 
entry of the feoffees, whilſt they claimed to 
' the uſe of the iſſue. But according to the doc- + 


trine in Delamere's caſe; neither the feoff- 


ment nor the fine would bar any remainder 


would have that effect, yet it was ſettled that _ 


expectant on the determination of the eſtate 


tail; for whenever the tail ceaſed, I. appre- 


hend the feoffees had a right to enter to re- 
vive the antient uſes; for then they would not 
claim to the uſe of the feoffor, or his heirs, 


but to the uſe of a ſtranger. I muſt here 


obſerve, that Gilbert i, in his treatiſe on the 


law of uſes and truſts, ſeems to have been in 
an error when he aſſerts, that a recovery ſuf- 


Gilb, ſes. 32. 


fered by a ceſtuique uſe in tail, did not, after 


the ſtatute 1 Richard 3, bind the iſſue in tail: 


For though it was queſtioned k in the goth « Bro. Tir. - 
Henry 8. whether a recovery bound the heirs eff, H F. 
in tail of ceſtuique uſe, (and Hales indeed was pi. 29. B. N. c. 


of opinion that though the entry of the feof- '47: 


fees was tolled during the life of ceſtuique 
uſe in tail; yet after his death they were enti- 


tled to a writ of entry ad termiuum qui præteriit 
in the poſt :) nevertheleſs Brooke tells us, 


that in the reign of Edward the ſixth, it was 


determined in the Court of Chancery, that 


3 


= ifa recovery FR was ſuffered, and ceſtui que uſe. 
in tail vouched, it barred the iſſue in tail, and 
conſequently all remainders over. 
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It follows from theſe obſervations, that 7 


there had been a feoffment in fee after the 
ſtatute Richard 3, and before 27 Henry 8. 


C. 10. made to the uſe of A. for years, remain- 


der to B. in fee; if A. (the tenant for years) 


had made a feoffment in fee, it would not 


have created a forfeiture of his eſtate for years. 


But to apply this obſolete learning to the 
mu dern doctrine of uſes and truſts, and to put 


a probable caſe: ſuppoſe A. leaſes for t oo 

years to B. in 17 for himſelf; or ſuppoſe 
A. is poſſeſſed of the legal, and abſolute inte- 
reſt of a term of 1000 years, without paying 
rent, or ſubject to any conditions. A. aſſigns 
over his term to B. in truſt for himſelf, and 


then makes a feoffinent in fee. Does A. by | 


this feoffment, according to the ſtatute Ri- 
chard 3. convey the legal eſtate of B, and 
-- create a forfeiture to him in reverſion? Or 
does the legal eſtate ſtill continue in B. and 
being ſo, not liable to any forfeiture by the 
alienation of the ceſtuique truſt ? This chiefly - 
depends upon the queſtion, whether a term 
of years, Icke this, comes within the ſtatute 
of Richard the third : for if it does, then the 
legal eſtate of B. does certainly paſs, accord- 
ing to Delamere's caſe, during the term : and 
as the legal intereſt in he remainder never was 
in B. and therefore no right of entry in him 
after the determination of the term, but the 
legal intereſt in the remainder being in the 
remainder man, the right of entry is in him 
alſo, and not in B; and therefore that * 
— 5 ; a Ng Le 
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oke entry for a forfeiture may be legally; © exet- 


ciſed by him in remainder i, when the 5 ts lee 
intereſt in the term is conveyed for any lon- A 64. 
ger duration, or greater eſtate, than the tem 


itſelf conſiſts of. Whereas, if it does not 


come within the ſtatute of Richard 3. . 


Legal eſtate muſt remain in B, after the feof 


ment: for there is no other "ſtatute, Which 
authoriſes us to conclude, that the alienation 
of ceſtuique truſt paſſes the legal eſtate of the 
truſtee without the conſent of the truſtee.” 
And if the legal eſtate is not out of the tru- 
tee, it remains the ſame as before the feoff 
ment, and not enlarged thereby, and conſe- 
quently the term is not forfeited. For the 
feoffment of the ceſtuique truſt is the ſame 
as the feoffment of any indifferent firanger 
with reſpect to the forfeiture. _ | 

. The ſtatute of Richard 3. makes the feoff- 


ment of ceſtuique uſe good againſt the feoffee 


and his heirs, and againſt all ras having or 


claiming any title or intereſt in the fame, 
only to the uſe of the ſame feoffor, and his 


heirs. After the enacting of this ſtatute the © 
judges of the common law found it ſoon ne- 
cer to determine caſes ariſing on this act. 
Such caſes as were adjudged not to come 
within this act muſt have been left, * - . 
were before, entirely inthe juriſdiction VE the 
chancery. Now, in the firſt place, they held 
that no perſon could come within this act, 
but one who was capable of being ſeiſed to 

the uſe of another. Among thoſe, who were 

held not capable of being ſeiſed to the niſe of 
another, was à tenant for years: Thus it was 

beld, that when TEES a = 


45 


Co: 


"> rent (or, as ſome 1 been 10 
the leſſee mal be ſeiſed to his own: uſe; at 
leaſt the law adjudges the ſituation of leſſor | 
and leſſee, to be ſufficient to create a uſe in 
the leſſee. And this poſition, ſo far as it goes 
ds raiſing a uſe in the leſſee, provided there 
| be no-expreſs declaration; of it in the deed, is 
= Vide Perk. univerſally. allowed by all writers w. But a 
£ 536: Dyer , queſtion may Ariſe, whether An expreſs decla- | 
lation of a uſe to the donor or leſſor, or to any 
other cauſes the leſſee to ſtand ſeiſed to ſuch 


9 ſelf ; for if it does, then a modern ceſtuique 
me:uſt of a term certainly comes within the 
ſtatute of 1 Richard 3. But I conceive that 

a a. leſſee (technically ſ king, and diſtinguiſn- 

; ing a 1 from a truſt) could not ſtand: ſeiſed 
3s „ to the uſe of any other perſon than himſelf; 
i and that all uſes declared upon the deed were 
not cognizable by the courts as uſes. This 

opinion, I think, is, warranted by a caſe re- 

Bre. ſeoff. al. Ported by Brooke n, who expreſsly ſays, that 
uſes. .pl4% 4 tenant for years cannot ſtand ſeiſed to any, 

B. v. C. pl ce. but his on uſe, whether, there he uſes de- 
3. 46%  clared, ot not: and that the caſe of a leſſee 
| Pans not within the 1 Richard 3. I am not 
at preſent aware of any caſe, which has eon- 

hr ts HG „ tradicted this from Brooke. Tis true that 
blende. yet e lays, that if a leaſe. is made for years, 
without oxpreſſing any uſe, it ſhall be io the 

| uſe of the leſſee; by which perhaps he meant, 
that if any uſe had been expreſſed, it would 

have been to. ſuck. expreſſed ule... And Per- 
rar i zn. kins ? ſays that if a uſe be expreſſed in a 

| "als, ie that 5 to ſuch expreſs. uſe, if not 
CER By . It is ſaid WIE 
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declared uſe, thereby diveſting it out of him- _ 


all for his aſſertion. The caſe from Dyer 8 
was thus 4: -A. being poſſeſſed. of a term. of *Djer 369. | 
years, granted it to. B. Fad C. and their aſ- 


anch it was held. that A. had no u/z, which be 


* . a 
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is) 


it is Sons in another ah his. reports 
by an expreſs determined, caſe. And Fer- 
L muſt obſerve, quotes no authority at 


ſigns, to the uſe of himſelf and wife for life: 


could grant over, according to * common 
law; but only a tri, which by a rule of l | 
is not grantable over . In this caſe we ſee (. lat. 85, 
the uſe expreſaly reſerved to A, and upon A's 
ing his uſe and interęſt to another, the + "8 
udges held, upon the caſe ing; ſent to them V 
y the chancellor, that the grant was void. 5 i 


Now if this had; be been ſtrictly ſpeaking a us 


the grant would not have been void: | Far I 
believe, that there is no part of our law fo 


totally acceded to by legal authors as this, 


viz.—That a uſe is by the common law 
grantable, and e from one man to 


another. Whereas, on the contrary, it 5 + Bro. 2 


equally agreed, that no truſt or confidence ne: 
can by expreſs rules of law be transferred or plows. 350. 
A t. For though a man may be willing Gilh uſe 46 


Ba. uſes. 16. 


B.N. C76. 


do be a confidential truſtee to ona, yet it does i laſt. 85. 
not follow that he would wiſh. to be ſo to 


F x 


another. Therefore, when. Gilbert v, in com- at uſes. 


menting upon the caſe cited from Dyer, ſays, ” 


that though A. could not grant over his fru, 
yet he might over the land itſelf, by | 
virtue of the 1 Richard: 3, it ſhews. that he 
did not recollect that 15 caſe. of a leſſee ſr 


years was not within the ſaid ſtatute, Beſides, 


it would be extremely abſurd to imagine, that | 


* * 
n 


. power 


* 


„ 


power of aliening the land itſelf, who had nd 
power given by the common law of even 


- aliening his particular intereſt in it, viz. his 


truſt. And I believe there is no caſe wherein 


© | the ſtatute has been adjudged to countenance = 


any. diſpoſition of the land itſelf by any one, 
who previous to the\ſtatute had no authority 


+ 


to grant his fiduciary intereſt, or truſt, or who, 


according to the legal notion, had not a 4%, 


but only a confidential truſt. Nay further, 


the ſtatute does not extend to ſome perſons, 
who have a uſe, and alſo power to alien that 
uſe by the common law. Thus, if there be 
tenant for life, remainder for life, or in fee, 


now the remainder man may _ diſpoſe of the 
uſe, but he cannot make a feoffment of the 


*B.N.C.pl. Jand v. Beſides, the judges, in delivering their 


opinion on the caſe cited from Dyer, ex- 


Preſsly ſaid, that the grant of it was void, and 


not authorized by the ſtatutes of uſes; and the 
editor of Dyer's reports adds, et de 1 Richard 


3. &. 27 Henry 8. as he ſays was determined 
in Ridley's caſe in the 35 Eliza. Here then 

pve have an expreſs caſe to the purpoſe. I 
muſt obſerve, that if a common leſſee for 


years, grants or aſſigns over his intereſt in his 
term, this grant or aſſignment abſolutely con- 


* Co.Litt/345. VEYS away his whole term, and poſſeſſion x— 


v. 3. Co. 24. 4. for both of them paſs, becauſe he is intereſted 


in them. Conſequently therefore, though the 
teſſee might transfer his term and poſſeſſion 
by his grant of his interęſt therein, yet an in- 
different ſtranger could not by ' ſuch grant 


_ « convey the term, becauſe he is not intereſted 


in it. At the ſame time the ſtranger might 
diſſeiſe the leſſee, and convey the land itfelf. 
TER fs” one ep Dpon 


i 


ö 


1 


Upon a roi oth, AD... | 


him in the principal caſe (for A. there had 
al granted his inter in the term) © that 
<« jf A. had aſſigned over the land itſelf, it 
« would be good by the 1 Richard 3, but 
© the words he uſed were not ſufficient" to 
* paſs the land, for he had no interet theres 
« in.” But this remark "itſelf tends to ſnew, 
that a ceſtuique truſt of a term was not con 


ſidered as a ceſtuique uſe under the ſtatu ee 


for, if he had been ſo cofiſidered, this ve 
ſtatute would have given him a ſufficient j 
tereſt in the land, by the aſſignment of hich, 

the land itſelf wh have paſſed. It is very 

certain, that if A. had been a ceſtuique uſe - 
within the ſtatute, his afſignment of his inter 
would have paſſed the land. Conſider the 
caſe of ceſtuique uſe before the ſtatute, when 
feoffees in fee were ſeiſed to the uſe of ceſ: 
tuique uſe, or different ceſtuique uſes; eeſ⸗ 
tuique uſe had an intereſt in the uſe, which he 


might transfer, though he had no legal intereſt 


in Gs land itſelf, Sometimes, however, he 
uſed to get poſſeſſion, and then make ſeeret. 
and unknown feoffments, which deceived 
purchaſers: for his feoffinent was uni fal 
without the confent of the feoffees. Upon 
which account, the ſtatute was enacted, which 
gave the ceſtuique uſe an intereſt in the lanu 


as well as the »u/2 ſo that he might enter 


on the feoffees, and make a feoffment, and 
grant, good againſt the feoffees. Now the 


preamble of the ſtatute, and the ſaving (of ' 
which more hereafter) tend to ſhew that the 
ſtatute was only intended to extend to''ceſ- - 
* _ Where feoffees were ſeiſed * 125 jpg 
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This too is explained by anether part of the 
ſtatute, which ſays, that the 8 of eeſ⸗ 
tuique uſe ſhall;be good aganit all perſons 
dlaiming any intereſt or title only to the uſe, 
-, (the ſtatute, by the dye, does not mention 
the word truſt) of ceſtuique uſe, or his heirs. 
No this is not the caſe of truſtees of a 
term, who are never ſeiſed to the uſe of the 
heirs of ceſtuique truſt, although particularly 
*2Preem.131, mentionede. They are always, after the 
i cha. rep. 36. death of ceſtuiqus truſt, truſtees in that caſe 
bor his executors, The ſtatute then was only 
meant to extend to thoſe who before its heing 
_ enacted/had an acknowledged uſe, which they 
might alien, and which was ſubject to many 
of the rules relating to the land itſelf: but it 
could never include thoſe, who had only a 
truſt, which Was not alienable. Beſides it is 
rather paradoxical, to think, that a man can 
.  Jawfully grant lands, who has no intereſt in 
ttsoſe lands. For, according to that princi- 
ple, a diſſeiſor, intruder, &c. might male a 
lawful conveyance. For theſe reaſons, I 
think it pretty evident that the truſt of a term 
does not come within the ſtatute of 1 Richard 
3: And ſhall confirm this opinion by cit- 
ing the authority of the lord Coke d, who, 
ſpeaking of a 14/7, ſays, that it cannot be 
offigned-: for it is in the nature of a choſe in 
achion, for ce/tuique truſt has no power over the 
Jands, but can only ſeek his remedy in chan; 
eery. Therefore he is unlike a ceſtuigue uſe, 
who, might have poſſeſſio fratris of his uſe, or 
be ſworn upon a jury in geſpect thereof. But 
ceſtuique truſt has no power over the lands by 
3 Richard 3. I muſt obſerye, that 7.4000 
5 ; | 147 =" | e, 


1 4 laſt. 85. 


ir 39. gy | 

Cake, i in-giving an n of ih a 
as he in gina; actually cites the Ae 
which I have taken from Dyer. 4 

If theſe authorities did not cleatly prove 
that a wſe could not be limited on a term of 
years, it might be objecled that though Brooke 
tells us in two places, that a leſſee cannot 7 8 
ſtand ſciſed to the uſe of the leſſor, though vi. 
the uſe is expreſsly declared to him, it being 
contrary to reaſon that the leflee would give 


the leſſor a recompence, in order to ſtand 


ſeiſed to the uſe of ſuch leſſor; yet Brooke 
did not mean to aſſert, that a leſſee could 
not ſtand ſeiſed to the uſe of a third perſon. 
But to that objection, it might be SIS, 
that the ſame inconſiſtency” would appear 
well in the one caſe as the other: for i 
lefſee could ſtand ſeiſed to the uſe of a 9 5 
ger, he certainly might to the leſſor. And 
Brooke in another place f ſays, that if feof- 50 H. 8, 
fees to uſes make a. leaſe to one who. ; 
notice of the former uſes (either with or 
Vithout rendering rent) yet the leſſee ſnall be 
ſeiſed to his own uſe. Now this caſe di- 
rectly ſhews us, that the leſſee cannot ſtand 
ſeiſed to the uſe of another, viz. to the for- 
mer ceſtuique uſe, who as to him is a ſtran- 
ger: and it points out the true diſtinction 
between the caſe of a leaſe or term of years, 
and a feoffment in fee; for if the feof- 
fees (inſtead of making a leaſe) had enfe- 
offed a purchaſer in fee for a valuable con- 
ſideration, but with notice of the former 
uſes, ſuch purchaſer would have ſtood ſeiſed 
to * e nh. Sr any 
55 express 
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1 - 5 | 
expreſs declaration of the ufes © on the feof 


ment. | 
Upon the whe; we may venture to 1 it 
down as a rule, that no 2% could be limited 
on a term of years; but that a truſt could be 
limited on ſuch term of years, which truſt, 
however, was not aſſignable by the common 
law, nor was it within the ſtatute of 1 Rich. 
1. But why ſuch a conſtruction was origi- 
nally made with regard to terms of years, at 
the ſame time that 2/8 were allowed to be li- 
mited out of the eſtate and ſeiſin of the feof- 
fees in fee, is perhaps at this time difficult to 
determine. We will, however, take a 
review of uſes and truſts from the reign of 
Edw. the zd, and endeayour to point 
out ſome further diſtinctions between them, 
and alſo the reaſons of ſuch diſtinctions, 
as taken Previous to the Katute of; 1 
Rach. 2. - 
vier zu. 4 5 By the ſtatute 36 Edw. 3. C. 6 4 it ap- 
4100 Feng pears, ' that debtors, in order to defeat the 
6.4 by which claims of their oreditors, made ſecret con- 
all deedsof VEYAnces upon ſpecial truſts ; upon which 
gifts of goody, account the ſtatute authorized an execution 
* e $6 be taken on the lands themſelves. This 
Yo rw 45 ſtatute, as was before obſerved, is the wu 
void. - that alludes to conveyances in zruft : 
| when it was paſſed, zs were not 258 
For by a conveyance at that time of the land 
only, the right to the profits (which right 
to the profits, and the lands, were afterwards 
divided into the / and poſſeſſion) alſo paſſed: 
and this /pecial truſt placed in the grantee, 
when the abſolute eſtate in the lands and 
profits were conveyed to him, was not 195 


r . WW” WW 
4 


itſelf extendable for the debt of ceſtuique uſe, 


mere ſeiſin left in them to ſerve the uſes. 


could compel the feoffees to execute eſtates 
before the ſtatute. 1 Rich. 3; he could alien 
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craft 3 pas ita the definition; dt Hans "© 
ing of a uſe. That the truſt complained of 


in the ſtatute 30 Ed. 3. was not properly a 
_ uſe, appears from ſeveral reaſons. I hat very 


ſtatute made the lands liable to the execu- 
tion of the creditors of ceſtuique truſt in 
the hands of the truſtee; but the lands of 
ceſtuigue uſe were not liable to executions in 
the hands of the feoffees, neither was the uſe 


* 


1 
* 
f 
* 


as appears by a ſubſequent ſtatute b. So a 15h. 1. 618. 


uſſe is not held to be of a colluſive or covi- 
nous nature; and it is diſtinguiſned from a 


truſt by being permanent and general. 


| Whereas a truft is of a ſpecial and tranfitory | 
quality which Special and tranſitory truſt ET 


may be either unlauful, as a conveyance to 

deceive creditors, or it may be lawful, as a 

conveyance to the intent to ſuffer a 7 „ ee 
Ba. uſes. 8.9. 


* 


.&c. So alſo the declaration of the u/e clearly , 


made an alteration in the eſtate in the land, vide ſupra, 14 
by dividing it into an eſtate in poſſz/ion, and 


an eſtate in w/e. By declaring the uſe from 


the feoffees, they had only a /egal eſtate, or 


ad 


Nor could the. feoffees injure ceſtuique ule, 


but by an abſolute ſale to a bond fide purcha- 
ſer without notice m. Ceſtuique uſe, on the 


= Plowd, 361. 
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other hand, had many advantages. Thus he 


% 


the uſe a, and alſo had the power of deviſing * » B. x. c. 15. 
u, though the lands themſelves were not ſub- 3 
ject to teſtamentary diſpoſitions. There was 


alſo a poſſefſio fratris of a uſe ?. But with re- "5 K. . . 


ſpect to 17ſt, no declaration of them could 
55 N at 
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- «Dyer 49. b. at law alter the property of the grantee d. d. It 
woas not, as we have already ſeen, acknow- | 
ledged to be aſſignable by the common law: 
and of courſe it was not deviſable. Theſe 
then were the evident di ſtinction between 2 
and truſts before the ſtatute of uſes. It muſt 
be abſerved, that in railing this uſe out of the. 
poſſeſſion or ſeiſin of the feoffees, | it was held, 
that if a-feoffment was made in fee without 
| . any conſideration, or declaration of the uſe, 
: » Perk. 533- the uſe. reſulted back to the feoffor *.: but if 
there was à conſideration expreſſed in the 
deed) though ever ſo ĩnconſiderable) it would 
then £9 to the feoffee without any declara - 
f * t. 456. tion: and yet if there was a conſideration 
| \} expreſſed. in the deed, {till upon the mutual 
| conſent of the parties, the uſe might be de- 
* der. 37. clared to any indifferent perſon :. Theſe 
5 85 1. cConſtructions, with reſpect. to feoffments in 
eee, have been taken in order that the mani- 
feſt intention of the parties may be obſerved: 
for, as thete is no implied conſideration be- 
tween the feoffor and feoffee upon ſuch feoff- 
ments in fee, the uſe ſhould be directed by 
thoſe circumſtances, which moſt plainly in- 
dicate the meaning of the parties, But wheh 
* the courts came to judge concerning uſes 
hmited on terms of years, they held that 
if a leaſe was made to one for years to the 
uſe of another, or if a leſſee aſſigned over 
his term to the uſe of a third perſon, or him- 
ſelf, the limitation over of the uſe was void 
as: : uſe, and was merely a truſ in equity, 
Perhaps we may aſſign two reaſons for this 
conſtruction. In the. firſt place, a leaſe. for 
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and trenfutory nature Cabana might have 
occaſioned the judges to form ibis opinion. 
Chattels probably were not conſidered} to be 
of ſufficient conſequence to have an eſtabliſh- 
ed diviſion. of property made al: Sag to 
them, viz. a property in the poſſeſſion 
in the uſe. Therefore, | It ge were giyen 
to A. to the uſe of B. the property of the 
goods was akogenher in A: nor was that pro- 
rty altered by the declaration of the uſe to 
8. » Now this rule, being once introduced » . b. 
with reſpect to perſonal chattels, might have . 340. 
been extended upon fimilar principles to real! 
chattels, as leaſes for years. But the ſecond 
and better reaſon ſeems to be this. If a man 
made -a leaſe for years, the leſſee was by te 
mere received opinion compellable to do ks 
fealty to the leſſor », or to render rent: either co. la. 67. 
of which was conſiclered as a ſufficient 8 bs 
ſideration to raiſe, and as tantamount to an 
expreſs declaration of, the uſe to the leflee, 
Conſequently, the uſe being declared to the 
leſſee by a neeeſſary conſtruction of law, no 
other uſe could be declared by the leſſor, to 
whom both the fealty and rent were reſerwet. 
The: caſe wen of 1 lade for: years» differs ho 
fom hat of a feoffinent in fee. Thongh the 
feofſees give a conſideration, which alone 
(without any declaration) would be ſufficient 
to raiſe and carry the uſe to them; yet as 
this conſideration is wholly given by the 
parties themſelves, and not © poſh upon 
them by a neceſſary implication of law, the 
Parties may ſurely declare to what uſes that 
conſideration was originally given. But it 
hg egy: be: e why ale does not 
ente 


create a conſideration to carry the uſe abſo- | 
lutely to the feoffer, as it does to the eee? 

To that it may be anſwered, that a leſſee is 

compellable to do fealty to the leſſor himſelf, 

in which caſe the conſideration of fealty is 

immediately between the leſſor and the leſſee. 

But a feoffee in fee, ſince thè Natute of guia 

emptores terrarum, holds de capitali domme, 

and not of the feofſor. So that there is nd 

conſideration of fealty directly between the 

feoffor and feoffee; in which caſe there can 

be no inconſiſtency in conſtruing the uſe to 

reſult to the feoffor, when there is neither 

a conſideration nor declaration to carry it to 

1 the feoffee. I muſt here obſerve, that when 
« Perk, l. 59. Perkins * ſpeaks of the conſequence” of 

feoffment in fee to uſes before the ſtatute of 

1 4 quia emptores terrarum (viz. that if a man had 


e then enfeoffed another in fee without any 

cConſideration, the uſe would have been to 

tue feoffee, becauſe of the conſideration of 

fealty between the feoffor and feoffee): when 

he thus ſpeaks, I fay, he puts a caſe merely 

for an example; which caſe indeed proves the 

zuſtice of my obſervation concerning the ef- 

fects of the conſideration of fealty; but it is 

a caſe which could never have happened. For 

there is not the moſt diſtant trace of au- 

thority to lead us into à belief, that feoff- 

ments to v/es were in practice before that 

| ſtatute, which was enacted in the reign of 

b g. 2. Edward the firſt ). Eut on the contrary, 

| we have every reaſon to conclude that uſes 
were not known among us till the beginni 

of the reign of Richard the ſecond, or until 

the latter part of Edward the third's 1 
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uſes) is, I apprehend, clearly wrong, when 
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Perkitis: 2 (who wide before he ak: vw ws 34. 
he tells us, that though a ſenant in tail, or 

tenant for life, without any declaration of the 

uſe by the donor or leſſor, would be ſeiſed to 

their 888 uſe: yet if a uſe be declared on the 

grant, they would ſtand ſeiſed to ſuch de- 

clared uſe. For it appears to me, that there 


is ſcarce any rule of law more univerſally 


acceded to by writers on this head than oo | 
viz, that before: the ſtatute of uſes 27 H:8 
c. 10. a tenant in tail could not ſtand iel 


to any other uſe than his own. For this * Bro. Ut. feoff. 
al. uſes. pl. 40. 1 


conſtruction, with reſpect to a tenant in tail, B. N. C. 60. 


was made not only for the ſame reaſons as 2 Ce. 78. «. - 
Co. Litt. 19. b. 


were given concerning a leſſee for years (for Piona. 555. 


the ſtatute quia emprores only ſpeaks of; Rell.ab.980. 


Jenk.Cent. 199» 


alienations in fee) but alſo on account of the Mioore 848. 


ſtatute of Weſtminſter, 2. c. 1. de donis con- 
ditionalibus : for if a tenant in tail, ſince that 
ſtatute, was allowed to execute an eſtate to 
ceſtuique uſe, it would prejudice his iflue, 
and would give him a power repugnant to 
the nature of an eſtate tail. Indeed, a te- 
nant in tail is expreſsly noticed in the faving 
of the ſtatute 1 Rich, 3. So likewiſe a leſſee 
for life could not, on account of the fealty 
due to the leſſor, ſtand ſeiſed to the uſe of 
another perſon b: for the | conſideration” of v pro. feos, 


fealty was thought ſufficient © for © both the _ 515 Noa 


poſſeſſion and the uſe. But whether there 2 Koll. ab. 1855 


is any change in the law with reſpe& P 
tenants in tail, and tenants for life, 

the ſtatute 27 H. 8: C. 10, will be the Tab: 
ject of a future inveſtigation. It is how- 


ever, obfervable, that as uſes were not ſuf- 


pang 
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tenuant in tail, tenant for life, or leſſee for 
years, it muſt follow that they were only per- 
mitted. to ariſe out of the ſelſin and eſtate of 
feoffees in fee; which circumſtance. accords 
with the above offered idea. of their generalit 
I I truſt that T have now ſufficiently, proved, 
that a leſſee for years, or aſſignee of a term 
cannot ſtand ſeiſed to a uſe, fo as LP | 
' tuique uſe may have a power over the land 
dy the ſtatute 1 Rich. 3; but that all uſes 
declared on ſuch leaſes or aſſignments are 
mere ?rufts in equity, and by the common 
law not aſſignable. As a term of years does 
not come within the ſtatute 1 Rich. 3. ſo nei- 
ter is it within the ſtatute, 27 H. 8. c. 10. 
Indeed, the caſe of a term of years ſeems to 
be a caſus omiſſus in our ſtatute laws concern- 
ing »/es.; whereas uſes. themſelves. have un- 
dergone ſeveral alterations. After the ſtatute 
27 H. 8. c. 10. which was intended to de- 
ſtroy the eſtate of the feoffees by annexing 
the poſſeſſion to the uſe, a kind of permanent 
truſt or ſecondary uſe, declared out of the 
 eftate of cofluigue uſe, was introduced in the 
room of uſes. © Truſts then, at this day, whe- 
ther ſpecial or permanent, are reduced to a 
regular and equitable ſyſtem, differing how- 
ever from that adopted with. reſpect to uſes. 
But as truſts of terms of years ſeem to have 
in ſome reſpects a. conſtruction, peculiar to 
themſelves, and as they do not owe their 
origin to the ſtatute of uſes (like theſe per- 
manent truſts of inheritance) Win 
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place e their legal, and equitable qua 


ieee 
When ceflyique 1 9 10 che pon 


1 Rich. 3. found that he was driven out of ; 
the courts of law, which declared that truſts 
were not cognizable there, he was obliged to 
ſeek relief in the courts. of equity. Chan 


very properly held, that ceſtuique truſt houſd - 
have the relief he ſought for; for a wut 
ought in conſcience as. ſtrictiy to be per- 
formed. as a uſe. Indeed the courts of equity, 
in taking cognizance. of theſe truſts, ha 

put them upon a plan far more jaws 8 


than the doctrine of uſes. We will firſt con- 
ſider the power of alienation of ceſtuique uit 


of a term. 

It appears, from the very nature of a 
truſt, that ceſtuique truſt has no power what- 
ever over the land: and that notwithſtand- 
ing any alienation of the land by him alone, 
the legaleſtate muſt continue in the truſtees. 
Upon this principle it is, that no conveyance | 
or alienation by ceſtuique truſt can work. a 


forfeiture of the legal eſtate of the truſtees. vide fe 
The remainder- man expectant on a term f. . 


years, or the reverſioner, cannot enter for a 
forfeiture, unleſs the particular eſtate for years 


in enlarged by the act or alienation of the 


particular tenant. But if ceſtuique truſt for 
years makes a feoffment in fee, as this does 
not paſs, or enlarge the legal eſtate of the 
truſtees, of courſe it cannot work a forfeitur 5 
of it. The legal eſtate ſtill continues in 
truſtees, notwithſtanding the tortious act of 


ceſtuique truſt, Wherefore it has of late 


e been held. that, if cofuigue 2 5 


* 


for life levies a fine in fee, it is not a forfei- 


22 P. W. 147. 
3 Atk. 728. 
130. | 


ture of his life eſtate 4; for the legal eſtate 
continues in the truſtees; and it is the office 


of the truſtees to protect the eſtate of ceſtui- 


que truſt. Indeed, it has been ſaid to be a 


rule in chancery, that ceſtuique truſt ſhall 
have the benefit of the truſt to all intents, but 


to forfeit *. But though 'ceſtuique truſt has 


no power of the land, whilſt the legal eſtate 
remains in the truſtees, yet he always may, 
in imitation of the doQrine of uſes, by a bill 


t Vide a Vera, 
346. 


in chancery, compel the truſtees to make a 
conveyance: and indeed, in moſt caſes, it 
would be prudent for truſtees to convey 
without waiting for a decree of the court, for 


fear of being burthened with the coſts of 


RT es 9 
But notwithſtanding that the legal eſtate 


of the term is in the truſtees, yet it remains 


in them ſolely for the benefit of ceſtuique 


truſt; and it rarely happens, that the aliena- 


lion of the truſtees can materially injure the 


| # Rocke v. 
Staples, 

21 & 21 Eliz. 
Cary's rep. 76. 
ed, 1650, 


ceſtuique truſt. This is a doctrine long 


ſinee eſtabliſhed ; and is particularly explain- 
ed by a caſe reported by Sir George Cary s. 


Ceſtuique truſt for years filed a bill in chan- 
cery to be relieved againſt the alienation of 


his truſtees; and it was decreed by the court, 


that ceſtuique | truſt ſhould enjoy the term 
againſt the truſtees, and againſt all claiming 


under them, with notice of the truſt ; but if 


the term was fold without notice, that then 


the truſtees ſhould pay ce/turque truſt as much 
as amounted to the value of the term. The doc- 


I Vera. 34% 


trine contained in the latter part of this caſe 


is confirmed by the caſe of Jevon v. * . 
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The Lord Bellamont, in t647, when he was 
about to leave England, having been in ame 
for king Charles the firſt, and being, after 
that monarch was beheaded, much oppreſſed 


by the uſurping powers, lent a ſum of money 


to one, for which he took a recognizance in 


the name of a truſtee in truſt for his daughter. 
The Lord Bellamont died, and the cognizaor 


(who was ſeiſed of lands at the time the re- 


cognizance was taken) being about to ſell his 


eſtates, the purchaſer prevailed upon the truſ- 
tee to acknowledge ſatisfaction on the re- 


cognizance, which the truſtee did accord- | 


ingly. Upon a bill by ceſtvique truſt to be 


reheved againſt this breach of truſt, the lord 
chancellor decreed the truſtee to pay the 


principal money and damages, not exceeding 


the penalty of the recognizance.,' Note the 


difference between , notice in this caſe, and 


in the preceding one. 


But notwithſtanding this equitable con- 


ſtruction reſpecting the alienations of the 
_ truſtees, and ceſtuique truſt, yet ſtill no act 


. 


ſhould ſo happen, that ceſtuique truſt for 


of ceſtuique truft alone can diveſt the legal 


eſtate out of the truſtees. Therefore, if it 


years ſhould alien his. intereſt in the term, 


and before the grantee of ceſtuique truſt . 


could obtain a conveyance of the legal eſtate 


from the truſtees, the truſtees ſhould ' grant 
the term itſelf to a purchaſer: for a valuable 


the grantee of the truſtees would hold againſt | 


conſideration, and without notice; in this caſe 


the grantee of ceſtuique truſt ; for the for- 
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mer has not only a legal title to the term, hit 
alſo an e at leaſt to that of 


the 
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the grantee of ceſtuique truſt: and it is a rule 
of equity, that where the equity of the parties 
| is equal, he who has the law on his ſide ſhall _ 
vide note 1. prevail i. This doctrine, with reſpect to 
5 terms of years, appears by the caſe of Rooke v. 
under folio Staples, cited before, and by that of Baker 
2 We Jones, v. Sir W. Lee, as reported by Jones“; which 
213. latter caſe does not ſeem ry to be 
N ſtated here. I muſt obſerve, that the caſe 
1 Bara. Cha. of the Attorney General v. Lord Gare! does, 
Rep. 44. not contradict this rule of equity. In that 
aa corporation made a long leaſe in truſt for 
themſelves : but continuing in poſſeſſion, they 
made leaſes, and actually ſold part of the 
land without the concurrence of the truſtees. 

_ Afterwards the adminiſtrator of the ſurviving 
truſtee alſo made a leaſe. It was decreed in 
chancery, that the leaſes made by the corpo- 
ration ſhould be eſtabliſhed in preference to 

that made by the adminiſtrator of the truſtee. 

But in order to make: this decree, the court 

held, from the particular circumſtances. of the 

_ caſe, that the original leaſe itſelf, made by 
the corporation in truſt for themſelves, ſhould 
not be eſtabliſhed ; conſequently, if that 
was not eſtabliſhed, the legal eſtate in the land 
muſt have continued in the corporation 
at the time the leaſes were made. Be- 
des, it was particularly provided in the 
original leaſe, that the truſtees ſhould not 
make leaſes without the confent of the cor- 

| .Poration. f | „„ . 
is It ſeems, that if ceſtuique truſt of a term 
| _ commits felony, this is a forfeiture of the 
_ 63ha-Rep.36- truſt =, He ſhall likewiſe forfejt it. upon an 
Ach. 133. Outlawry in a»perſonal action. This * 
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8 : ather hard; wie . hk erflnique Hob. 5 Jenk. 
- 2 did not forfeit his uſe for felony or wea- Was; ng 
Fon; and this is the more Wy aa 6 as it has 


been held, that if a truſtee rs is at-. 
-tainted of treaſon, the kin Me: hold the © 
lands diveſted of the pars fl „: ſo that the 2 "IE HP 
lands and truſt are tiable to be forfeited both 
by the act of the truſtee and ceſtyique” tryil, - 
which renders a truſt term in, this 
leſs eligible than a legal one. 's However, a. „ 
term attendant on the inheritance is not r. 
eitable for felony, though it is, like the truſt | 
of the land itſelf, forfeitable for treaſon © Hard: 49. 
The legiflatare, and the courts of equity, _ 
have endeavoured, in many reſpectz to ren 
der the eſtate of ceftuique truſt "upon the 
fame footing as a legal eſtate. ' This con 
ſtruction has tag taken Plow ic {She 
ee to C By the EXP 1 efs words | 
of the be N ads, truſt eſtates — 2. 
which words are included truſts of terms) 
are liable to executions on judgments, ſta- 
tutes, and r ances. Now, by the legal! 
courſe of conſtruction, the lands were 4%ſ,ũ,/ʒũ ã od 
liable to the debts. of the truſtee: but hñe re 
the courts of cu e and SI 
though the confeſſion of judgment A 
truſtee might be conſidered as a lien upon 
his truſt eſtate, at law, yet in equity it would — 
not affect it; for the . eſtate itſelf in equity 
would not Py o the truſtee, but to.ceſ-.. - 
tuique (truſt too though by the com- + 1 P. w. 178. 
mon law uſes were not held to be aſſets to the „ 
heir or executor , yet the courts of equity, . Ce 141 b. 
ſince the introduction of truſts, have adopted 
a more juſt and liberal TI and repeatedly 
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8 eld, that the truſt of a term is {aged aſſets 
. mg. in the hands of the executor s. Therefore, if 
Nettoo'sRep. a term be limited to B. in truſt ſor A. this 
434 on the. death of A. will be legal aſſets; for 

| in this:caſe the right to the thing is plain, 

and if the truſtee conteſts. it, he mult prima 

Yer . facie; do it on. peril of paying coſts b. But 

| the . creditor. cannot come upon theſe aſſets | 
vera. 764. without the aſſiſtance of a court of equity &. 

It appears, however, from the caſe of Fletcher | 

i, Vera. 490. and Udley |, that if A. purchaſes a term in 

the name of B. in truſt. for himſelf for life, 

remainder to his wife, that this term is not 

aſſets to 51. creditors; and principally for 

. theſe reaſons, | becauſe the term itſelf never 

was in n; and becauſe that could not be 

aſists, which a man never had: But this 

caſe (uppoſing it to be law) can only be an 

5 exception to the preſent general rule of 

equity... But here we muſt make a diſtinc- 
tion with reſpect to a term attendant on the 
inheritance; for as a truſt in fee, ſince the 
ſtatute of frauds (though held to be contrary 
= Hard. 496. before that ſtatute m) is aſſets in the hands of 
+ Vw. obo the heir ; ſo the term, which follows the 
1 þ " inheritance, and goes to the heir, muſt, inſtead 

| ' - of being aſſets in the hands of the executor, 
Hard. 489. "be aſſets in the hands of the heir o, 80 again, 
n 194 if a bond is taken in the name of A. in truſt 


W. 329, for B; upon the death of B. it will go in 


Ak. w. 340 the courle of. adminiſtration e. , Theſe de- 
"Ag ' terminations of the courts of equity were evi- 
_  dently intended for the benefit of the credi- 
tor; and as they were by their inſtitution au- 


1 | thorized to corre the Og of the com- 


r 75 
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| 5 53. 5 „ 
mon law, they extended their equi ble con- 00 
ſtruction ſtill further; and, in op fition to 
the maxims of the common lay, they . 
that a truſt was grantable over; and not 55 
only a truſt in eſe, but even the pl 1/1173 fa 
truſt a: maintaining, that where. any perſon er. 
had the poſſibility of a. truſt in remainder, = 
| he had full power in equity to declare and Ling 
make a diſpoſition a eee, ar s.. 
However, in fome caſes the legal notion 73 & 8 75 2. 
of truſts has continued among us; for though = 
when a man marries a woman, who has a 175 
term of years, and the wife dies, the ä 
ſurvives to him; yet it has been held, at 
the truſt of a term of the feme's. will not Mate: ff bh | 
vive to the huſband, but go to the fe's IM 
_ Executor *; though 151 ndeed has been * 5 Lit 
doubted i. But it ſeems Mw. to be under- Vie "Allen, 
ſtood by the better opinion, that the huſband s-. 
may diſpoſe of the truſt of the term after 85 
marriage, and ſuch diſpoſition will be 
in equity, the : ſame as if ſhe had the term it 
ſelf in ber - | * 3 Cha. 
With reſpect to the aten of wwe | uſt 9 
of a term, it is now ſettled, that it muſt have 
the ſame conſtruction as the legal eſtate 1 
would have had v. Therefore, if t e truſt of - 1 W agg. 0 
a term is deviſed to A. .and the heirs of his derer. W 
body, remainder to B. this remainder to B. 
is void; and notwithſtanding the limitatlonn 
to the heirs of the body, of 1115 ee 
the term veſts in A: for it is agreed, that 
the words of a will, when uſed in regard to 
a jfrechold, will give an expreſs freehold eftate TY 
5 "th ol there the ſame words applied to a term N 
7 wil Pals the whole intereſt, in ſuch term. r. w. . 
There- 
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Therefvie, if the truſt of a "Gre is Natit 8 


to A. for life, and immediately from and 


after the death of A. to the heirs of the body : 
5 of A. lawfully. to be begotten, . remainder | 
233 over, the whole term veſts in A y, But if 
| Kilburae, tlie words of a deviſe would, in caſe of 2 
freehold, only paſs an eſlate tail by implica- 
1 . 259" tion, then it ſeems the remainder is good *. 
Thus a deviſe to A. of a term, and if A. 
died leavin g no 7 ue, then to B. the remainder 
r. Wag; to B. is good, and A. takes only an eſtate 
666. © for life b. We will now return to the ſta- 
mtute of Richard the firſt. 
Fenk. C18. 4 Perkins fays*, © If ceſtuique ufe be of a 
Sd * reverſion, he may grant the fame as well 
das if he were in poſſeſſion, and that by the 
© ſtatute of Richard the third, made in the 
* firſt year of his reign, cap. 1.” But Per- 
kins, in this inſtance, as in many others, 
| Cites no authority for his aſſertion: and it is 
| directly contradicted by the deciſion | in De- 
* Plowd. 348, lamer's caſe e; for there it was determined, 
2 1*: u the ſtatute only intended to give the 
Preſent poſſeſſor of the uſe a power of aliena- 
tion, and did not extend. to thoſe in remain- 
der or reverſion ; therefore a remainder man 
or reyerfioner might alien the % (as they - 
| might have done before the ſtatute) yet they ö 
er could not alien the land itſelf f. 
B. N. C. % S0 too the ſtatute was adjudged only to 
1 include - thoſe v ho had a preſent uſe in , 
«Flows, and not thoſe who had only a naked right to 
381 a uſe s. Therefore, if A. was ſeifed to the 
a "Mp of B. and enfeoffed ©; B. had no way of 
e ng his ufe, but by the entry of the fe- 
and until the uſe was reveſted 12 | 


5 6 8 oy, „„ 
— alleaiay bg. the tate of i 
Richard the third b. „Ci aten, 

It was held, that if after this acts 8 . 
feoffee to uſes had been diſſeiſed, and cef-+ 
tuique uſe had releaſed to the diſſeiſor; or if 
the diſſeiſor had enfeoffed a ſtranger; in ei- | 
ther caſe- the entry of the feoffee was com- 
| pie barred i. | | iPlowd. ant, 
A ceſtuique uſe by this Ran ien make 5 1 
a leaſe for years rendering rent, for which he 
might bring an action, but could not avow K. 27 H.8. x 
| And it has been held, that a reſervation of at. ue, pl. 6. 
rent by ceſtuſque uſe would carry it to the 
heir, without being particularly named for 
that purpoſe . However, though eceſtuique 12 H 7.4 FP 
uſe was enabled to make a leaſe for life or al. M. ; 
years, yet the reverſion was ill in the feof- ** "4 
2 ho might have brought an action not- El 
| nding the want of privity =. The =; h. y. s. b. 
| Cavite was made for the advantage. of the = 
leſſee or feoffee, and not for the advantage 
of the ceſtuique uſe or feoffor. Therefore, 
if ceſtuique uſe had entered, and afterwards 
made a feoffmenz, fill the feoffinent did not 
purge the tort, but the feoffees might have | 
had their aſſize n. This ſtatute muſk alſo be * 8. 7.8 . | 
underſtood only of alienations during the life „ 
of ceſtuique uſe; therefore it has often been 
held, that a ceſtuique uſe could not deviſe 
the land by the equity of 1ſt Rich. gd. how 
ever he might have been able to deviſe the 
uſe by the common law o. This conſtruction * Dyer 14.4. - 
of the ſtatute was for very obvious reaſons. 
Though the ſtatute eſtabliſhed the legal con- 
veyances of ceſtuique uſe, yet neither the | 
words or the equity beds it could have been F7 
| + . | nl 
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© adjudged to countenance” bis tortious acts. 
For lands from the time of Richard the 


third, to the vs Hen. 6. were not Vn”. 
R 


This ature of Rich. 2, was bid to Mw 


introduced. a new ſpecies of feoffinents, which 
- differed from the feoffment by the common 


law in many reſpe&s. This difference is 


e » Go 2 explained in the Lord Sheffield's caſe ? : it is 
| 3 there ſaid, Feoffments are the antient con- 
$1 Jac. . 40 


45 c 


veyances of the land; but feoffments, ac- 


cording to the i ſt Rich. 3d, are upſtarts, 
and have not had continuance above 130 
years. In cafe of feoffments at common 
law the feoffor ought to be ſeiſed of the 


f 4 lands at the time of the feoffment; but ik 


© a feoffment be according to the ſtatute 


7 „ Rich. 3d, in ſuch caſe the feoffor need- 


6c 


« 


e. 


eth not be in Poſſeſſion. Feoffments at the 


common law give away both the eſtates 
6 


and rights; but feoffments by the ſtatute 


1{t Rich. 3d, give the eſtates, but not the 
rights. In caſe of feoffment at 'the com- 


mon law, the feoffee is in the per, viz. by 


the feoffor ; but in caſe of feoffinents by the 


ſtatute of ; ſt Rich. 2d, the feoffees are in 
the pgf, viz. by the firſt feoffees. 14 H. 8. 
10. Brudnel ſays, that a feoffment by cef- 
tuique uſe by the flatute 1ft Rich. æd, is like 


to fire out 55 a flint ; fo as all the fire which 


cometh out of the flint will not faſten upon any 
thing but tinder or gunpowder.” In another 
place: Ceſtuique uſe makes the feoff- | 


ment as ſervant to the feoffees, and if 


4 not as 1 to Gp 75 2 18 yet at 


* leaſt 


\ 
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952 leaſt as ſervant o the Nature ef "ſt | 
« Rich. zd“. ee 
It has likewiſe blog held, chavit : a lord or | 
a grantee of a rent-charge had been alſo cet. 
tuiqueuſe of the land, and after the ſtatute of 
1ſt Rich. 3d. ceſtuique uſe had made a feoff- 
ment in fee of the land, though the land 
paſſed from the feoffees, and his feoffment was 
warranted by the ſtatute, yet the ſeigniory or gt 
rent-charge was entim et by his feoffment d. Co. Lit. 34... 
And laſtly, it was held, that ceſtuique uſe was Gilb. oi, 31. 
bound in a ſtatute merchant, ſtatute ſtaple, h 
and by elegit, dy the mou of the ſtatute 1 
Nich. 31 e K 6. 
Iwan 1 Rand: excuſed des lie long di-. a. eg: ws 
greſſion on the expoſition of the ſtatute of 
1ſt Rich. 3d. Many of the laws indeed re- 
lating to this ſtatute are now rendered obſo- 
lete, and indeed unneceſſary, by the ſtatute of 
. 27 H. 8. c. 10; but though at this day, „ 
ſtrictly ſpeaking, they are uſcleſs, becauſe tie 
1 itſelf is now of no utility, yet a know- 
ledge of them muſt lead to u better under- 
ſtanding of the preſent law of truſts, and at 
any rate muſt afford ſatisfaction to the cu- 
rious. What has been ſaid relating to terms 
of years is abſolutely proper to be known; 
for they, as has been ſaid, are not comprized 5 
within the ſtatute of 27 H, 8. Indeed 1 
have been the more particular in the expoſi- 
tion of the ſtatute 1 Rich. 3. eſpecially ass 
moſt legal writers have made very few, if 
any obfervations upon it. The ſtatute 27 
H. 8. c. 10. ſeems to "have! e e oc 
Leeren tbe _ 


77 an 
0 58 9 „ 
But to 8 with our account « ſtatutes 2 
concerning uſes : Richard the third, when 
Duke of Glouceſter, had frequently been 
acomm 33a · made a feoffee to uſes. Now as the king 
could not be ſeiſed to a uſe as the law. then 
tlafa. ſtood, and ſtands to this day t, upon the 
| _ aſſumption. of the crown. Richard would have 
OO: the lands diſcharged of the uſes. There- 
vacomm. 33% fore, as Sir William Blackſtone obſerves v, 
to obviate fo notorious an injuſtice, an act of 
parliament was immediately paſſed, which 
ordained, that where he had va fo enſeoffed 
Jointly with other perſons, the land ſhouid 
yeſt in the other feoffees, as if he had never 
been named; and that where he Rtood: ſolely 
_ enfeoffed, the eſtate itſelf ſhould veſt in cef- 
VW 
The very firſt act of parliament, which 
paſſed in the ſucceeding. king's reign, was 
*1H.7.c.1. relating to uſes *. For the ſtatute 1 Hen. 9. 
_ made aformedon maintainable againſt the per- 
nors of the profits of lands enfeoffed to uſes. 
It alſo e the tenant in the ſame action 
10 have aid, prayer, voucher, and other ad- 
Vvantages; that the tenant ſhould alſo have 
5 his age, and other advantages and recoveries 
againſt the dee ol the: Ws and their 
feoffees. 

By this ſtatute. we a: that the pre- 

7 1R.3.c.9. .ceding acts ?, which gave actions on the 
1e e's pernors, did not extend to a formedon. 

This ſtatute alſo (which only gave a for 
medon by expreſs name againſt co/tuique uſe) 
was conſtrued to extend to a ſeire facias to 

;; 16. 131. b. W an eſtate tall in remainder by * 
| K 


: „ _ 
4 - ; 


*y . 
the n ” he £ 


held in a e e. Fu mod 
againſt the pernor of the profits; that the 
pernor ſhouſd not vouch in a ſcire fatias; 
for the act fhould be intended to mean ſuch 
actions in Which he might vouch. And the 
words of the act did not alter the law OY 


vouchers, and give to the 1 ey e. 


voucher a. + * 11 Co. «ak. 


Among the it inconveniences, Which a 
ed the introduGtibn of uſes, it was found that 
lords loſt the benefit of wardMip, &e. there- 
fore, by a ſtatute d made in the ſame king's "A H. 7.c. 15. 
reign, it was provided, that the heir of ceſ- ; 
tuique uſe holding his lands by knight ſervice 
3 ſhould be in ward; and of full 
5 16 wolf pay relief. On the contrary, for 
| 2 benefit of the heir of ceftnique uſe, the 
fame ſtatate provided, that he fhould have 
an action of waſte againſt his guardian com- 
mittin waſte. 88885 
n ſtatute only named the tenure of 
knight ſervice, it was held that it did not 
ie to lands held in foccage®. « jenk, Cent. 
The next ſtatute, which was made relative e. „„ 
to uſes, feems to have taken away from ceſ- B. N. C16. 
tuique uſe a very great privilege, viz. that of 5 
having his lands fecured from the proceſſes 
of law reſpecting executions. By the 19 
H. 7% the lands of ceſtuique uſe ſhall be put. . % v.,.c.s. 
into execution for his debt due by. judgment. Vide ſupra 3 | 
The lands of ceſtuique uſe were alſo made | 
liable to fatisfy the chief Tord of his relief, 
heriot, and other duties. Ceſtuique uſe alſo 
was allowed to have the ſame advantages as 


e have done, i he bad been tenant Suh 


(6 0 


the und- And laſtly, ceſtuique uſe being — | 
bondman, his lands were ſeizable hy the lord. 


We have before ſeen, by the ſtatute of 13 
Rich. 2. C. g. that lands conveyed to the uſe 
of religious houſes, or bodies corporate, were 
amortized by licence from the crown. But 
that ſtatute, it was held, did not extend to 
conveyances made in truſt to the uſe of 
pariſh, churches, chapels, churchwardens, 


companies, fraternities, &c. erected. by cm- | 


mon aſſent without any corporation; or in other, 
words, to the uſe of companies incorporate. 


Now theſe: alienations were as prejudicial to 


< x Co. 23 b. 
423 H. 8. C 10. 


nm 


the lords as alienations in mortmain: for 
they thereby loſt their wards, heriots, reliefs, 
&c*. To remedy this miſchief was the ſta>, 
- tute of 23 Henry 8. madef. It recites, 
That by reaſon of feoffments made of truſt. 
% of manors, &cc. to the uſe of pari 


“ churches, chapels, churchwardens, - guilds, : 


4 fraternities, commonalties, companies, ot 


I brotherhoods, erected or made of devotion, 


or by common aſſent of the people, without 


any corporation, and to the uſes and intents 


to have obits perpetual, or any, continual 


« ſervice of a prieſt for ever, &c. or to any. 
** other like uſes and intents, there groweth 
„to the king our ſovereign lord, and to 
other lords and fubjects of the realm, the 
e {ame like loſſes and inconveniences, and i is 


as much prejudicial to them, as doth and i; 


4 in caſe where lands are aliened in mor! 
© main: Be it therefore enacted, That all I f 
c every ſuch uſes, intents, and purpoſes, of 


_ & what name, nature or quality the ſame 


„ ſhall be called, &c, Hall be TOOK on | 


Fi . — 
+ I t "It 


Fi „ 
« and if n in defrand of this tatute | 
do bind their heirs, &c. that then every. 


„ (uch pain, F cn colour, and _ 5 
< every other us, Jer ſhalt be utterly | 
ſtatu 


1 
4 


« void: And that te ſhall bealways 
e interpreted, &c. moſt beneficially to the 
<« deſtruction. of ſuch uſes, Kc. and of all 8 

« other like uſes and intents. 

I. ſhall make a few obſervations on this a- 
tute.—In the firſt place, this act was made 
to prevent conveyances of land, &c. in truſt 
for ſuperſtitious. purpoſes, ſuch as to pray 
for ſouls ſuppoſed to be in purgatory, and the 
like; which ſuperſtitions and errors had crept 
into the Chriſtian religion previous to 
acknowledgment of Henry the 8th as the „F 
preme head of the church df England's. But . i Ce. 44. a. *:2 
it never intended to prevent alienations in 
truſt for good and charitable purpoſes ; ; ſuch 
as for finding of a preacher, maintenance'of a 
ſchool, relies and comfort of maimed ſoldiers, 8 
ſuſtenance of poor people, reparation of | 
_ churches, highways, bridges, cauſies, diſcharg- 
ing of poor inhabitants of a town of common 
charges, for making a ſtock for poor labourers . 
in huſbandry, and poor apprentices, and for 
the marriage of poor e and other like | 
charitable uſes b. e $Co.art.n. - 3 
2dly. This act does not make the convey- e, | 
ance itſelf void, nor gives the lord any title 
to enter for mortmain (like the 15 Richard 
2. C. 5.): but only makes the uſe void. 
Therefore if the feoffment be within this ſta 
tute, the feoffees (if no conſideration is ex- 
preſſed) notwithſtanding the declaration of 
uſes ſhall ſtand ſeiſed to the uſe of the feofſor, 
and his heirs ; but if — be a W FP 

| ever 


* 1 1 
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erer ſ ſmall, ene then the feoffees will 
31Co.24.8, an ſeiſed to their own uſe i. - 
'3dly. All alienations of property to ſuch 
charitable uſes, as are not within this ſtatute, 
in ſuch manner, and of ſuch ſpecies of pro- 
_ perty, as are not reckoned to come within 
the ſtatute 2) H. 8. c. 10. for transferring 
uſes into poſſeſſion, ſuch alienations or limit- 
ations of uſes will not be executed by that 
flaſt- mentioned ſtatute, but remain as truſts 
| to be performed in equity. Therefore if a 
term be given to truſtees in truſt for a cha- 
rity, the Foal intereſt in the term muſt re- 
main in the truſtees to anſwer the-purpoſes of 
b. w. 398. the truſt k. 5 
| Acthly. If a man fee two or three per- 
| ſons and their heirs in truft, and to the intent 
that the inhabitants of ſuch a place ſhould 
have a free ſchool, or in truſt to maintain 
poor children, &c.; this truſt is not exe- 
.cuted by the Ratufe of 27 Heary 8. Cal. 
for the lands muſt remain in the truſtees to 
anſwer. the purpoſes of the truſts, and there- 
I. Vero. 387. fore not a uſe executed by the faid ſtatute i. 
One reaſon for this conſtruction is, becauſea | 
uſe cannot be limited to a pariſh, or any in- 
definite multitude, by a general name, it 
being no corporation, and without any public / 
” 13H. 7. 5. b. allowance m. But this limitation of the uſe is 
good as a trut. Another reaſon i is, becauſe 
it is a rule in chancery, according to ſeveral 
reſolutions (which we have partly conſidered, 
and ſhall take notice of more fully hereafter) 
that where lands are given to truſtees in truſt 
to pay the profits over, the lands muſt con- 
tinue in the truſtees in Om” to . 


| 8 63.) 15 
wal and therefore the truſts are 135 uſes ; 
within the ſtatute of 27 Henry 8. but mere 
truſts in chancery 2 9 W, 
There: are many other Aarne bulide this, ſupra 14 % %% 
relating to the regulation of gifts to.charita- © 
ble uſes; but as theſe ſtatutes do not alter 
the conſtriction here mate, relative to the 
execution of the legal eſtate in the truſtees, 
an expoſition of them does not properly be- 
| long to this work. Thoſe who with to ſee - 
further into this matter are particularly re- 
ferred to the acts of 43 Elizabeth c. 4. and 
9 George 2. c. 36. I ſhall only add here, 90 
that, generally ſpeaking, the ſtatutes of cha 
ritable uſes ſupply all defects of aſſurances 
made to charities . Therefore a deviſe or n. 256. 
appointment to a charitable uſe by tenant in 
tall, without previouſly levying a fine, or | 
ſuffering a recovery ?, or an appointment, or * 1P. W. 247, 
deviſe of copyhold lands by a will, without 4 
any ſurrender a, will effectually in the 'firit «x ven 43% 
inſtance bar the entail, and in the ſeeond . 
pals the copy hold. But it ſeems a nunc. 
pative will of a rent was void even beſore tune 
ſtatute of frauds. By the 34 Elizabeth, an lb 
appointment of lands Lak, deed was good; 
but ſince the ſtatute of frauds, which as to. 
that repeals the 34 Elizabeth, an appointment 
of lands to a charity by a will, not atteſted | 
by three witneſſes, is void”. | F 
We have now taken a full ſurvey of all the $48, 443. 
ſtatutes relating to uſes, previous to the 
ſtatute of 27 Henry 8. c. 10. at leaſt all 
thoſe which I am aware of Theſe ſtatutes 
all tend to conſider cgſtuique uſe as the real 
| owner of the land; and indeed he was made 
| completely 


- 


completely fo 5 a: 27 | Henry 8. c. 10. 
But before we enter into a diſcuſſion of that 
laſt ſtatute, it will be neceſſary to conſider the 
learning relating to uſes before its being 
enacted; which will alſo explain to us the 
reaſons, why the legiſlature interfered to 
correct uſes: ' For, during the time of their 
ſeparate exiſtence, they had undergone many 
nice, and ſubtle refinements; and though we 
have already ſeen many acts paſſed to prevent 


any injuſtice, which theſe refinements natu- 


rally produced, yet none of them were found 
ſufficiently effectual to deſtroy them com- 
pletely. It muſt be remembe red, that what- 
ever is about to be ſaid of uſes, previous to 
our obſervations upon the 27 Henry 8. c. 10. 
muſt be underſtood as being ſubje& to the 
ſtatutes before recited. 
In conſidering the nature of vſes.” 1 mall 


flirſt enquire what were the requiſites to be 


obſerved in raiſing uſes; and then what were 
the properties of theſe uſes, when raiſed. In 
the foregoing pages I have been led to anti- 
cipate many things, which properly apply to 
this e 
Firſt then, in order to raiſe a uſe, wich: 
ſhould be a perſon or perſons capable to ſtand 
ſeiſed to a uſe. Now primd facte every com- 
mon perſon can ſtand ſeiſed to a uſe: there- 
fore it will be the beſt method to ſee who are 
_ exceptions to this rule; or rather who have 
not this capacity. A fe was before deſcribed 
to be a' truſt or confidence, which is not iſſu- 
ing out of land, but as a thing collateral, an- 
nexed in privity to the eſtate, and to the per- 
ſon, 2 the land. It follows from this 
Ebb explanation 


— 
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explanation of a Ude that whenever the lga 
eſtate. of feoffees to uſes: veſts in a perſon, in 
whom the confidence of perſon, or pri vity of 
eſtate fail, there the uſe is either deſtroyed, 
or for a time ſuſpended. Therefore, a lord 

by eſcheat, or the lord of a villein, could not 
ſtand ſeiſed to a uſe, becauſe the title of tile 
lord was by reaſon of his elder title, and that 
accrued to him either by reaſon of the ſeig- 
niory of the land, or of the villein; which 

title was higher, and elder than the uſe, or 
confidence, and therefore could not be ſubject 


to it. And the ſame rule applies to a lord, 


who enters for mortmain, or who recovers 

by a ceſſavit, &c. for his title is paramount 

to the uſe *. o. 122. 47 
Tenant by the courteſy cannot ſtand ſeiſed 139. d. 

| to a uſe; for he is in by the act of law in 8 

conſideration of marriage, and is not in in 

privity of eſtate*. And it ſeems by the 1 Co. 128. 4. 

better opinion, that a tenant in dower cannot nf wor rn 2 

Rand ſeiſed to a uſe; and that for the ſame B. N. c. 60. 

reaſon as tenant by the courteſy; for one is 

in by the act of the law, as much as the 

other v. This opinion, however, has been » nia. 

doubted by Gilbert, though he ſeems to ac- 

quieſce in it in another place v. 80 neither .. 016, vis, 

can a diſſeizor, abator, or intruder be ſeiſed ii. 171 

to a uſe, although they have notice; for the 

uſe is not annexed to the poſſeſſion of the 

land, which each of them have, but to the 

_ privity of eftate, which is denied to them all: 

for they are not in in priviiy of the eftate, to 


o. . 


1 the uſe is annexed, but in the poſt». * 1Co.122.9. 


Though there be privity of eſtate, yet if 39. b. 
e either peer, or n fail in 


the 


e 


the perſon, the uſe is either deſtioyed, or ſufſ- 
pended. Thus, if a feoffee to uſes infeoff 

another upon good conſideration, who has 

alſo no notice of the former uſes, here there 

is privity of eſtate; yet as there is no confi- 
dence in the perſon of the ſecond feoffee, the 

51 Co. 122, b. uſe is entirely gone J. But if the feoffment 
85 had been made without confideration to one, 
© lbid. vho had no notice , or with a good confide- 
* Plowd. 351- ration to one, who had notice ; in either caſe 
_ the privity of eſtate, and confidence of per- 
fon, and of courſe the ufes, are preſerved. 
4 From what has been faid it appears, that 


© if there had been a tenant for life, remainder 


to the uſe of another in fee, and tenant. for 

life had made a feoffment in fee to one, who 

had notice, the feoffee could not ſtand feiſed 

to the firſt ufe, becauſe the uſe was annexed 

x C6. 123. b. to one eſtate, and he was in of another v. So 

too if there had been ceſtuique uſe for life, 

or in tail, with remainders over in uſe, and 
ceſtuique ufe for life had made a feoffnent 
over, the feoffee would not have ftood ferfed 
to the former uſes . If alſo a feoffeè to a uſe 
bound himfelf in a ſtatute, &c. and the co- 
nuzee had taken out execution, he ſhould 

have had the land to his own uſe; for the 

conſidera tion of law was fufficiently valuable 

uber, fl. 1, to raiſe the uſe in him d. So too in a cafe 

1 wa F 46. fince the ſtatute of uſes*, where A. and B. 

Earl of Or. were ſeiſed to the uſe of J. S. in tail, remain- 

moad's cafe. der to the uſe of W. in tail, remainder to the 

uſe of the right heirs of J. 8; A. and B. and 

J. S. made a feoffment to three perſons to 

different ufes. Two of the feoffees had no- 

tice of the former uſes, It was held that 


. ©Plowd. 3512 


* * ; & » 
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e new 1 could ph hand. eiſeds 10 the 
old uſes ; but as the two feoffees had notice 
of the firſt uſes, they were bound to make a 
recompence for the change of the old uſes. 
If a feoffee of a manor to the uſe of A. had 
releaſed to the tenants, they would not _ 
held it ſubject to the uſe. A; for the ſeig- 
niory was drowned. in the ne whi . . N 
they had to their OW aſe*. + Ty 4 pl. 10. 
Ihe king cannot ſtand ſeiſed to a uſe; 
therefore if lands be glven to the king and 2 
common perſon, pour term de leur vies, to cer- 
tain uſes, the uſes are void for a moiety l, i fag uſes, 86. 
Neither can the queen bq ſeiſed to a uſe ©... = bid, 3 
A corporation, abb, mayor, commonalty, 17505 
aliens barn, and perſons attainted, cannot be 9 
ſeiſed to a uſe a. Therefore, in a cafe where gre * Bro. ny al. 
an alien and e ee were enfeoffed-to uſes, cc oo 4 
the moiety of the land went to the crown, un | X 
charged of the uſes e. - 211 *Dyer, 483.8. 
A feme covert, and an inne, e . 
not excluded from the number of thoſe who + Bu. ee „ 
are capable of being ſeiſed to a uſe . Before 
the ſtatute of 2) Henry 8. c. 10. if they had 
been directed to execute the eſtate to the 
ceſtuique uſe, or to another, by the court of 
chancery, during the coverture, or infancy; 
they might have afterwards defeated the ſame. 
But ſince the ſtatute, no right is ſaved to 
them. At this day an infant _ — levy 
a fine by virtue of 7 Ann: e. 
infant truſtees to convey ies . | 
Hardwicke doubted whether the judges would 
permit an infant truſtee to ſuffer a recovery, 
_ unleſs he procured a privy ſeal for that 


poſe r. 8 | _ Pur =; au. a 
| | „ Con- 


Via. fup. from, 
Pa. 42to60, 


5 N 
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a the limitation of uſes upon we: 
eſtate of tenant in tail, for life, and TEA, ſuf- 
ficient has already been ſaid. 

"Secondly. As there ſhould be a perſon 


re of being ſeiſed to a uſe, ſo there 


ſhould alſo be a perſon capable of receiving, 
or taking ſuch uſe. And with reſpect to this, 
it may be obſerved, that whoever is 82. 
of taking the lands themſelves, can alſo. take 
the- ſame eſtate by way of uſe*.. Thus a 

corporation is prevented by the ſtatutes of 


mortmain from taking lands without licence; 


* Sbep. T. 4 $4. 


Bre. feoff. al. 
uſes, pl. 17. 


yet as they may purchaſe lands with licence, 
ſo may they have the uſe of lands. So too 
the king cannot take any thing, but by mat- 
ter of record; yet as he can take an eſtate 
mthe land, ſo can he the »/e of the land 


- by matter of record. Therefore, if a man 


levies a fine, or ſuffers a recovery to the 


king's uſe; and declares the uſe to the king 


1 


Ba. uſes, 60. 


by a deed of covenant inrolled, it is good to 


raiſe a uſe in the king, though he is no party 
to the conveyance v. But this uſe to the 


king ſhould be raiſed by a conveyance of 


record, and not by a conveyance merely ap- 
pearing of record; thus, if I covenant with 


. F690! levy a fine to him to the king's uſe, 


which I do accordingly, and the deed of 


_ covenant is not inrolled, but is found by office, 


X Ibid. 


the uſe does not veſt in the king; but if the 


covenant had been to enfeoff J. S. to the 
king's uſe, and the deed had been inrolled, and 
the feoffment found by office, then the uſe 
would have veſted x. ; 

A limitation of a uſe to a palm is rei as a 


713 H. 7. 8 ufe, as we have before ſeen . Put 11 uſe is 


alſy * 


al. uſes, pl. 29. 


good 


Go) 


good a8 4 truſt; of which the pennen 
may by a bill in chancery enforce” the per- 


formance :, provided the truſt does not come a Vers. 387. 


within the ſtatute 23 H. 8. c. 10. The 
ſame rule holds with regard to any indefinite 
multitude without public allowance; for they 
cannot take any property by à general name 
in the thing ans e the com- 
1 5555 ee 
Whether an his -coutd: ber eee uſe 
was formerly a queſtion of litigation: and 
indeed I believe it is not yet ſettled by any 
determined cafe; ſome holding that a uſe 
being merely in conſcience, equity — 
direct a performance for the benefit of the | 
alien b; whilſt others ſay, that an alien could by n 98 

not compel the feoffees to execute a uſe, it uſes, pl. „ 
being contrary to the law of the kingiinn eee 
dhat an alien ſhould plead, or be impleaded ie e .. 
in any of our courts .. Whether indeed even 1 oy 
at this day an alien can purchaſe lands in the? cilb.uſes, 4, 
name of a truſtee, without being ſubject to a a__ u 
forfeiture of the truſt to rhe king, is a point e 
alſo perhaps not quite ſettled 9: though" in- op ga 
deed, by the better opinion, it ſeems that te 
king will be entitled to the 0 of an allen” 


* 


ceſturque truſt e. AJ ce. Rer 35. 


Thirdly, There ſhould he in ml caſes a Rep. 131, 
confideration to raiſe a uſe. I ſhall in this place 
mention the manner in which a uſe is raiſed 
on the different conveyances now in practice; 
and I muſt particularly beg the reader's at- 
tention to this diviGan; as indeed the ſame 
conſideration is as neceſſary, and the ſame” 
mode adopted in raiſing uſes at the preſent | 
99285 (with epos to ſuch e as 


ae 
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1 Cw). . 
— or implied 


1350 as was uſed previous: to the enacting of 


29 H. 8. But with reſpect to bargains and 
ſlates, and covenants to ſtand ſeifed, the con- 
ſideration neceſſary to be expreſſed in them 
will be conſiderecd, when we come: to mention | 
thoſe particular CONVEVANCEs./ 114 224) HT 1 
With reſpect to froffments in fer, 4f abe 
be no con deration expreſſed in the deed, 
ed e declaration of the uſe; the delt Will 
*Perk. 333 ·ſtand ſeiſed to the uſe of the feoffor f.. Upon 
21 Co. 100. b. this principle it has been reſolved &, dar Ea 
Har. Co. Lit. man, ſeiſec on tlie part of his mother; make 
2 Salk. 51. a feoffment without any conſideration or de- 
| = 4-8, claration of the uſe to the feoffee, and then 
4 FP. W. 139. take back the eſtate to him and his heirs on 
| his father's ſide, ſtill the lands will-deſcend, 
as they would have done before the feoffment, 
viz. on the mother 's fide : for, there being no 
conſideration '-or declaratien of the uſe ex- 
preſſed in the firſt feoffment, the feoffee is in 
t the od uſe, It would have been exactly 
the ſame in this caſe, if the uſe had been ex- 
_ preſsly declared on the firſt feoffment to the: 
_ feoffee himſelf, It muſt be obſerved, that 
where there are expreſs words to declare a 
e uſe on a feoffment, no other conſideration” 
| 557. was ever thought neceſſary to raiſe the uſeh; 
. and indeed that opinion has long been ac 
quieſced in. Therefore, where A. in conf: 
deration of {. i oo paid . by B. made a 
feoſtment to the uſe of B. and C. lis ſon, it 
was held that this declaration of the uſe to Cu. 
nla.ꝛiſedd the uſe tohim, notwithſtanding the cn. 
12 Roll. ab. 791. on was WI byB es 1 0 * . 


. „ 
Wet bag een ſald of the einde ration t 
nile, and the declaration to rekt, the uſe on 
A feoffinent, will apply to fines _ 
recoveries.” For Rolle tells us, that if a fine _ 
be levied, or recovery ſuffered, and no uſes are 
declared on them, the recoveror or connzee 
will ftand feiſed to the uſe of the recoveree or 
conuzor'®. And if uſes are declared on the * 4 Roll. ad, 
fine or tecovery, there needs no other conſide- 772% b. 
ration to raiſe the uſe ; in which they have the 
ſame conſtruction as uſes declared on rol _ , 
ments . 80 if there be two joint-tenants, eg 2 * 
one in fee, and the other for life, and they "©! 
levy a fine withdut declaration of any uſe, | 
the uſe ſhall remain unto them in the fame 
eſtate as they had before in the land ®. Alo, 0.80. * 
if A. tenar $ = Ufe, and B. in teverſion " 
remainder, levy a fine gener; without any 
limitation 'of the uſes, * it ſhall be to A. * 
life, remainder to B. in fee: for each | 
that which he may lawfully grant; an; — 
ſhall have the uſe according to the eſtate, 
which he conveyed . c 
It was formerly 155 hat if a man had 9 


Hivered money to J. S. to purchaſe land for 

him, and J. S. purchifed the land to His own 

uk, it mould 85 to the uſe of J. S. and not | 
to him, who paid the money®*. But now «Bro. fer. 


fince the introduction of truſts, equity. I! 3 


wy upon a more Hberal principle; And in a 
milar caſe has decreed it to be 4 reſulting 
5 notwithſtanding: the ſtatute of frauds and 
Et 5 55 Which requires all declarations of .. 
truſts to be in eee 4 5 eck. van. 


: 27 1 
# | 
. rh 


It appears alſo, that if A. be ſeiſed in fee 
of one acre of land, and he and B, levy a fine 


<4 


of it to another, without any conſideration or 


1 


declaration of the uſe, the uſe ſhall reſult to 


«+ Co.586, A. only, and his heir I. 
_.-I ſhall naw ſpeak of the conſideration. ne- 


2% 
— 

5 

— 


a; 


expreſſed in this conveyance, in order to raiſe 


ceſſary to raiſe. a uſe in the conveyance of 
leaſe: and releaſe ; the moſt modern ſpecies 
of aſſurance, It may at firſt ſeem ſtrange 
to mention the conſideration neceſſary to be 


a uſe before the ſtatute 29 H. 8. when it is. 


well known, that this conveyance was not 
invented till after the paſſing of that ſtatute. 
Put to this I muſt obſerve, that uſes at com- 
mon Jaw are always raiſed on a leaſe and 


releaſe. The ſtatute 27 H. 8. did not abo- 


liſh uſes, whatever it intended to do. It 


only annexes the poſſeſſion to the uſe. Now, 


in order to raiſe a modern and permanent truſt 
of inheritance by this conveyance, there muſt 


be a legal eſtate at common law, and a uſe at 
common law; which ule the ſtatute executes, 


and makes the eſtate of c:ftuique u/e a legal 
eſtate, ; according to the flatute ; then comes 


the declaration of the modern truſts. Now, 


in order to raiſe this uſe at common law on a 
leaſe and releaſe, e muſt conſider whether 


this conveyance (I mean the releaſe), ſhould 


vide 3 Mod. 
76, 77. 


not have the ſame conſtruction with regard to 
the conſideration, as à feoffment had. In the 
firſt place, I take it, that a leaſe and releaſe 
muſt be conſidered as a conveyance deriving 


its force from the common law er. This will 


appear o if we recollect the principles eg 0 
which it operates. It is in fact two diſtinet 


1 


07309 
conveyances,, theone creating. a leſſer eſtate, 


and the other releaſing; to and enlarging that 
eſtate. To create this leſſer eſtate (which is 


generally for the term of one year) any con 
veyance may be uſed, which will — ma 
veſt the legal eſtate. i in the grantee of the 
; term, ſo as to render him capable of receiv- 


ing a releaſe of the larger eſtate. Therefore 


a leaſe at common law will effeQually ſerve 
the purpoſe. lam aware, that it is the uni- 


verſa} practice at preſent: to create this term ; 
of one year by a bargain and ſale, becauſe it 


| ſaves an actual entry. Vet this does not 
prove it to be a conveyance deriving its 
effect from the ſtatute of uſes; for the con- 
ſtitution of the term itſelf ereates the founda- 


tion of this. aſſurance, and not the convey- 


ance by which it is conſtituted; for whether 
the term be created by a common lain leaſe, or 
by a Bargain and ſale (both of them being 
merely auxiliaries to the whole conveyance) 
is immaterial to the operation of the releaſe, 


which is the grand part of the conveyance. 


We will then ſuppoſe this term to be already 
created (though, by the. bye, if it be created 


by a bargain and ſale, there ſhould. be tde 
conſideration of five ſhillings, or the like or 


if it be created by a leaſe at common la 


W, 
there is no conſideration perhaps. at all *, or eo. al, . 


at moſt only the reſervation of a pep 


per corn pl 
rent, or the like required) then the queſtian * Nc. . 


will be, whether the releaſor and releaſee 


ſtand in the ſame ſituation as a feoffor M 
feoffee ſtood with regard to the 8 


or declaration of the uſe? And I app 


beg . do. * e ng 


gon; 


4 * " 5 * 


onftrü Kibüs de in a ove OY of 
_ feofiments, fines; and recoveties, ſeem to be, 
that the poſſeſſion of the feoffes, oonufee, and 
"recoveror, being veſted in them Bar wy 

uſe can poflibly-ariſe, and there being no 
1 5 neceſſity that the uſe ſhould be veſted 
In or 


dec red to them, becauſe they are in 


poſſeſſon (the feiſin which they have being 
"ſufficient to ſerve uſes to any perſon) the law 
vill not ſuppoſe that the feoffor, conuſor, or 
recoveree, intended to depart with the uſe, 
or beneffcial intereft in the land, without ſome 
expreſſed or implied conſidertion, or ex- 
- prefaly agreed declaration. I ſay, there is no 
geceſſity to declare the uſe to thoſe” who have 
the ſeiſin; for before the ftatute, though the 
land itſelf might expreſsly te conveyed to 
any one, yet it was the conſideration, de- 
claration, or notice which directed the uſe; 

- he uſe and land being diſtinct. And ſo far 
it is the fame ſince the ſtatute. Beſides which, 
the prſſeffion does not now draw the , as it 
ck before tlie ſtatute, but the w/e the poſſeſſion. 
Therefore, to whomſoever the uſe is declared, 
the poſſeſſion is likewiſe carried: fo that the | 
uſe govetns the poſſeſſion, Theſe convey- 
ances then differ from a bargain” and ſale, 
__ owhichfirſt paſſes the ue, and then the. ene | 


eexecutes the poſſeſſion in ceſtuigue uſe. © 


follows from theſe principles, mat all 108 
fruances which firſt paſs a fufficient ſeiſin or 
poſſeſnon to ſerve uſes declared on fuch 
conveyance, or rather which firſt paſs the 

Poſſeſfon, and then the uſe, muſt have a 

conſtruction ſimilar to that of feoffmentts, 
ne and recoveries, — this is the caſe of 
a releaſs, Fo 


( 75 * 


a releaſe; which cenainly givewa ain before 
any uſes can uriſe on it: for when the leſſer 


of bargainee ig; properly conſtituted, and . 


chen redei ves the releaſe, he has a compleat 
ion, and his feiſin is ſufficient" to ſerve 
uſes declared to the feleaſee, releaſor; or any 
other perſon. And if the uſe is declared to 
the releaſee, he is i by the commen w vide Bon. 


which ſhews, that a releaſe does not derive e : 


its force from the ſtatute of 27 Hs. © Theſe to. 276.4. 
obſervations, I hepe, will explain \ the 
meaning of the phraſe of conveyanter, which. 
operate by way of tranſmutation of Poſſeſſion." 
And taking it in this light, a leaſe and releaſe” 
is as much a conveyance, Which operates by. 
tranſmutation of poſſeſſion,” as u feoffinent, 
fine, or recovery. That being the cafe, there 
can be no goed reaſon to imaę ine that the 

releaſor intended to depart with the uſe with- ' 
out ſome conſideration or expreſs declara- 


tion, any more than in the above caſes of a 


feoffor, conuſor, or recoveree. Indeed, in 
compliance with "theſe reaſons, it ſeems now 
acknowledged, that, without the one or the 
other, the uſe will, in eaſe of a leaſe and re- 
| leaſes, reſult to the relealor, - This latter prin- 
ciple, however, has been doubted; and for 
a more full diſcuſſion of it 1 ſhall refer to a 
ſubſequent part of this effay. 
Mie have feen, that an expreſs Uealdebiin 
of the uſe is ſuffielent to raiſe it in any of the 
above conveyances, without any conſidera 
tion. It remains now tb fee” What confide-' 
ration is neceffary to raiſe theſe uſes, when 
where is no declaration of them. It was be- 
that if a wan unde a fooff: 
ment 
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ment in fee, without any conſideration or de · 
claration of the uſes, the lau, judging of the 
intention of the parties, would not preſume 
that the feoffor intended to depart with the 
uſe for nothing; and therefore held, that 
the uſe remained or reſulted to him: or ra- 
ther the feoffee had the poſſeſſion to 2 
uʒſe of the feoffor, or to ſuch uſes as he 
dae ſhould by deed ſubſequent appoint v. But 
e where a conſideration was expreſſed in the 
deed, there the ſame preſumption did not 
hold; for the law, Which gave the uſe to the 
feoffor in the firſt inſtance, becauſe there 
was no equivalent given by the feoffee, 
would in the ſecond, when there was a con- 
| ſideration given, ad judge the uſe to the feof-: 
= fee v. It ſeems, however, that any conſide- 
rank. f 758. ration, however trifling it may be, or any 
rent reſerved, however ſmall, peat be fuf-. 
ficient to raiſe a uſe in the feoffee, conulſee, 
= x Co. 24. 8. Tecoverot, or releaſee x. I particularly men- 
* = Rolt.ab.187, tion the releaſee as being warranted by the 
| = cn. Cale of Lloyd v. Spillet?, which caſe; war- 
Rep. 384. Tants the obſervation juſt made on the na- 
4 Alk. 148. turs of a leaſe and releaſe. The queſtion in 
that caſe was, Whether the conſideration of 
105. expreſſed in the releaſe, was ſufficient 
to paſs the legal eſtate and uſe at common 
law to the releaſee; to which uſe the ſtatute 
Vould draw the poſſeſſion, fo as to make 
them both as one legal eſtate and poſſeſſion 
by the ſtatute, ſufficient to declare a modern 
truſt upon? And Lord Hardwicke clearly 
held, that the conſideration of 105. was of 
itſelf ſufficient to create a uſe in a convey- 


us high oped by way of canines 


tm? 


tion of poſſeſſion, and that a leaſe and kat 
was ſuch a. conveyance z conſequently that 
the Poſſeſſion and uſe at common law were 
both in the releaſee, and of courſe the legal 
eſtate ſince the ſatute. He alſo declared, 
that an expreſs declaration of the uſe, withe / 
out any conſ'deration, would have carried it 
to i 135 
However, though theſe ſmall conſiders” 
tions will ſerve to raiſe uſes in the feoffees, 
Ke. yet it ſeems, that the feoffor, conuſor, 
&c. notwithſtanding the conſideration i is paid 
by the feoffee, conuſee, &c. may limit the 


_ uſe to any other perſon * : 2: for the declara-* Perk, 6. 


tion of the uſe guides the conſtruction of i it, 
without any regard to the conſideration ®. * Sep. t. 496 
What has been ſaid of the manner ” 


| raiſing uſes in the conveyances of feoffments, 


fines, recoveries, and leaſes and releaſes, muſt 
be underſtood of the creation of eſtates in fee | 
in the feoffees, &c. But with reſpect to the Vide ſupra, 43, 
_ conveying or creating of eſtates tail, for life, has 
or years, ſufficient has been faid already. 
Concerning grants of incor porea/ heredi- 
taments, it muſt be noticed, that if a man, 
ſeiſed of a rent-charge, granted it in fee, 
without any. conſideration or declaration of 
the uſe, the grantee would have been ſeiſed 
of it to the uſe of the grantor and his heirs b. v Perk. f. 536. 
But at the ſame time it was held, that if a 
man, ſeiſed of lands in fre, granted a rent 
iſſuing out of the ſame lands to a ſtranger, 
without any conſideration, the grantee would 


have been ſeiſed to his own uſe. And it was ©; Perk. 91 


ſaid, that if a man had a common in groſs, 1 14 u 8. 5. 


which was certain in fee, and had N the 
fame 
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Fame in ſee, without any conſideration, Ke, 


2 Ihid. 


tte grantee would be ſeiſed to his own u/e l. 


cafe. It therefore ſeems prudent, inall caſes 


of grants of retit-charges in fee (which are in 
efſe at the time of the grant) or commons in 


groſs, to infert ſome confideration, or make 


ſome declaration of the uſes, if the conſide- 


ration be only that of five ſhillings, or the 


like. But all grants of rents, ſeigniories, or 


commons in groſs, in tail, for life, or for 
years, are good to raiſe uſes in the grantees, 


e ePeik. f. 637. 


u ithout any conſideration or declaration of 


the uſes e. „ 5 

Fourthly, To raiſe a uſe there ſhould be a 
ſufficient ſubſtance or thing, out of which the 
uſe may ariſe. Thus it was held, that all 
lands and inheritances local, as rents in eſſe, 
liberties, franchiſes, viſible or local, might 


de conveyed to uſes. But it was denied that 


t W. Jones, 127. 


perſonal inheritances, which had no relation 


to lands or local hereditaments, ſuch as an- 


nuities, could be conveyed to uſesf. Like- 


wiſe uſes could not be raifed out of ſuch 


things, que ipſo uſu conſumuntur, as com- 


mons, ways in groſs, authorities granted to 


, eee 


a man and his heirs to hunt in a park, chaſe, 


or foreſt f. 


S8 o too it was held, that a man could not 


rant a uſe out of lands, which he was not 
eiſed of at the time of the grant. Therefore, 


/ 


ik a man granted a uſe out of the manor of 
Dale, which manor he had not purchaſed, 
the uſe would not have paſſed or be veſted 
in the grantee, although the grantor. had 
afterwards purchaſed the manor s. This was 
conſtruing 


t 2 Roll. ab. 


790. 
Cro. Eliza. 401. 


FEE 
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19) 


conſtruing the uſe according to the maxiths 
of common law grants; for if in the fame 


manner a man had granted a rent charge out 


of the manor of Dale, when in truth he had 
nothing in the manor, but had purchaſed it 


afterwards; yet the grantor would have hell 
it diſcharged of the rent charge.. pie. f. 65. 

We will now examine the properties of 
this uſe at the common law. In the firſt 


place then, it was held to be dggeendible ac 
cording to the rules of the common law re- 


ſpecting eſtates of inheritance i. This con- 2 Rell. ab. 
ſtruction was given by the chancery, which,, 
when queſtions of this nature aroſe, conſulted -- 


the rules of law reſpecting the deſcents of 


inheritance; thereby, in this inſtance, follow- 


ing the old maxim, that equitas ſequitur leyem. 
Indeed, this was but proper, for the chan- 


cery, not having a tegiflative power, could 


not ſet up new rules of property; for as 


Gilbert obſerves, to abrogate and ſet aſide | 
laws, is equal to the power of making them k. Gilb.uſes,16. | 


According to this imitation of the rules of 
common law, I believe it is a point clearty _ 
ſettled in our books, that there might have 
been a poſſeſfio fratris of a uſe i. Therefore ö. 4 7 b. 


ia man was ſeiſed of a uſe in fee, and had wr vg 
iſſue a fon and a daughter by one venter, and g. 12. a. 


| | | | | Co, Litt. 19. b. 
a ſon by another venter, and died; the eldeſt dycr,co, . 4. 


fon entered, and died without iſſue; the Pod. 33. 


daughter ſhould inherit the uſe, in exclufion * 


-" 


of the younger ſon, according to the rules of _ 
lands of inheritance in a ſimilar caſe n. Lu G . 

Lord Bacon, indeed, in ſpeaking of this 
idea of a pff fratris of a uſe, calls it a 


vulgar opinion ®: he admitting at the ſame « Ba. uſes, +1, 


tim, 


Pg 


8 


- 
} 1 « 
1 ( > 1 5 . %. 
2 4 * — Y 6 


| time, that it was the practice to make /ſuch 


a conſtruction, where the intention of the 
parties did not ſpecially appear to the con- 
trary. Perhaps he thereby meant, that it 
was a point merely diſcretionary in chan- 
cery, and not any fixed rule. But notwith- 
ſtanding this obſervation of that writer, it 


certainly was an eſtabliſhed rule in Shungery. 


„2 Roll. ab. 
780. 1 Co. 88. 


. 


v Roll, ab. 
780. . 


as appears by the above citations. | 

Upon theſe principles, if there had been a 
uſe of lands held in Borough. Engliſh, or in 
gavel-kind, it would have deſcended. in the 
firſt inſtance to the youngeſt ſon, and in the 
ſecond to all the males o. So if there be a 
cuſtom that lands ſhall K to the eldeſt 
daughter, and there be a feoffment made 


Which directs the uſe to go to the heir, yet 
it ſhall. deſcend to the daughter alone v. 


Secondly. In the above inſtance we ſee: 4 


uſe conſidered as an hereditament: but it 


1 


3 
174. 6d. 1768. 


was alſo conſidered as a chattel. Thus HE 


was held to be devi/able as a chattel before 
the ſtatute of wills, thereby, under the colour 
of allowing a deviſe of the uſe, in effect per- 
mitting the Jands themſelves to be deviſed: . 
for the deviſee of the uſe had all the advan- 


tages which ceftuique uſe himſelf had. Lands 


th:mſelves were not held to be deviſable 


after the conqueſt, becauſe no lands could 


paſs by the common law, but by livery of 


5 z Co. 123. b. ſeiſin ?; and becauſe it was contrary to the 


1 


nature of the feud, that the 3 ſhould 


* Wright*sTes. diſpoſe of it by will. This uſe was allowed 
to be deviſed by a noncupative will; ſo that 
if a feoffment in fee had been made to the 
uſes of ſuch perſons, as the feoffor ſhould 


172. ed. 2 5 


*% * 


However, if. an, mil it bar e — 
nade a wilt of the ule, it nn 


or = prong ted vir verm'o vat] Roll. ab, 

9 ö <eſtuique uſe might devile dle ms 

| be alien, or cransfer it bye 
24 1 Ken he cguld aligg, - Bro. feoff. . 


or, 0 90 5 Fi 


itſelf, by the, caramon Jaws pi. C. 44 
Sd £ gran legal eſtats-in the.riowa. 35%“ 
255 Wh a Se was, the Lerch Oilb. of N 26. 


Ba, uſes, 16. 


of 1 I a n, ut. we haveal 


had Anl. © it E ſtatute, and, 2 
900 15 oe cual it was for the pur- | 
Sy * „ en n 
ark * wet the: common law, 
tu _ u RE I by tho It in re, ner 
bY 15 rem*, The jus iu yt meant aneflate; = Co iat. b. 
d the jus. in. rom 5 8 A uſe way . e 
ig to neither is..conſtruQtion _—_ 
| af 117 ba ge Fong been admitted; 2 
foe 19 1 erg not in their origin —_ 3 
thy courts law; 15 8 that s e | 
2 ſe, iti natural to woo thatz tho bs, 
dingt allow them p have either.the jus in: 
rey. aut j vg in rem. Jet whateyer might/heve: 
beep, t the ,conſtrudl Ms 1 of lau, 
yet it is very 8 the chancery, in 
rit. exerciſing a diſcretionary power, in t 
reduced that diſcretion to a certain fixed rule 
of.. {the court : and authorized ceſtuique uſa -. 
not to deem. relief 0 or. a decree as a matter of. 
favour, but as a matter of riglu. But even 
N 
rixileges owner of. lands. hus | 
* Et e eee 


| 


JůÜĩÜ· 8 


6 05 


un 27% an | inqueſt*: : for which fir Edward Coke. = 


very properly gives this reafon, That at 


0 time of the making of the 2 Henry 8. 


c. 3. the greater part of lands (during thoſe 


troubleſome and dangerous times, when the 


+. - + unhappy controverſy between the houſes of 
Tork and Lancaſter had begun) were held 


« Vide 2 Atk, 
| 150. 5 


bs uſe . And the ſtatute was made to fe- 
a miſchief, which uſed to happen from 
we Mf s returning men of no underſtand- 


: ing, and that ftatute provided that he ſhould 
n 
Form in caſe of uſes, had the legal eſtate in 


men. Now, though the feof- 
the land, yet the courts, for the advancement 


and expedition of juſtice, extended the ſta- 
tute (againſt the letter) to the ceſtuique uſe, 


—— 


and not to the feoffees. This tends to ſhnew, 
however, that ceſtuique uſe, . even by the 


common law, was confidered as having pro- 


— 


Ba. uſes, 3, 
6,7. | 


perty in the uſe of the land in ſome bei | 
S0 too he was confidered as tenant at will to 
his feoffees, and was puniſhable in an action 
of treſpaſs towards themb. But notwith- 
ſtanding ceſtuique uſe had theſe, and the 


like properties in the uſe by reputation, and 
ſttzßhe ſanction of equity, yet, in the eye of the 
| laws; he was conſidered as having no property 

in the land, With reſpect. to his being the - 


1 
Bro. feoff. al. 


uſet, pl. 39. 


* Ibid. 


 eftenfible owner of it. Thus, if he came up- 
on the land, he was conſidered merely as a 


treſpaſſer *. And though, © after the Mate 
of Richard 3. he was enabled to make feoff- 


ments, yet, until he made the feoffment, he 
was {till rekoned as a trefpaſfer, upon his 
entry on the land for any other purpoſes, than, 


to make alienations: nor could he bring an 


action, avow, &c. but in the names of his 


feof- ü 
: ” 1 
* 


cu ) . 3 


frofftes ©. So he cl net -iſtify for d \ 0 
faiſant; and though it was held he could 
grant the herbage, and corn, — 99 „ 
not take them himſelf. Though the ſtatute « vc. H. 4 
of Richard 3. allowed him to . leaſes, u. „„ 
and he was permitted to bring an action of ** * 


2 for the rent, yet he could not ayow f: «47 fl 8, 14. 1 


the making of a leaſe by ceſtuique r* 
4 e reverſion Gill continued in the feof-. 

fees, os might bring an action of waſte, er 
enter for a forfeitures. Upon theſe princi- : 5, H, 1225 85 
pe of the common law, that ceſtuique uſe uf * _ . . 
no property in the land, it was held, that = 

his wife was not dowable of a uſe b: neither k Perk. C. 149% 
was the huſband of a feme ceſtuique uſe per- | | 
mitted to have his-courteſy i. Ceſtuique uſe . co. 13. be 
| did not forfeit his lands, (by the rules of the e. 463+ - | 
common law,) upon the. commiſſion of trea= 

ſon, or felony*: and it was ſaid, that if - jeat. cent. 


- ceſtuique uſe committed felony, | the lord 


render to the lords the firſt fruits 


ſhould not have the lands, we ſhould the 
heir have them on account of the corruption 
of blood; of courſe the feoffees would have 
had them l. in, the uſe itſelf was not i; 1818 
ſubject to * of lands held in ſoccage, o T 
to marria "reliks, and in effect did not 
and ag er | 

of their ſeigniories, even after wp 2 
the ſtatutes 4 Henry 7. C. 17. N 19 > tal 
7. c. 15 *. The uſe alſo hy the dae e 123. b. 
to any executions, as appears tute her. + 

19 Henry 7. which 9 52 the land itſelf Keitw, — 
able to ee for debts of ceſtuique Wo 
_ uſe due by judgment“. It alſo appears; by » 198.1416 

| ſeveral ſtatutes before enumerated, tha 


action was not maintainable by the — 
1 law W * uſe or 1 


iR. 4. 6 9. 
4 H. 4. c. 7. 


11 H. 6. c. 4. 


1 H. 7. c. 1. 
1 Co. 141. b. 


„ 
Ef 


« Bull, N. ds 


Co. Litt. 57 r. b 


unter fo «27 2b. and his eſtäte was tub Tp to Wwardſh 
"Bs: de, The Feofie, Hi 


uſes, pl. 10. 
al 


» Dyer, 6. b. 
Jenk, Cent, - 
390. 


« Har, ca. lit. mötnef ſide . 80 105 i 85 ö 99 3 
teria 8 for /, ife, an Fa m 178 arg þ 


1. b. n. 2: 


tx Co, 8 a. 
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have ver been anxio 


- Nlibrr;'he''might bpiig "AZ ig. 


- pieced! obfervatio! ns upon the natu 
| Eh! {ec 110 15 fllt ONE? 
| — "of the | 4d; Ch 28, 7 


the profits o. Finally, V. WR were nat confi | 
dered in the fands of 'the executor 4 1 : 


48 aſſets t6' ſatisfy creditors? ; w 05 
cularty*ſhews what tifling Roar 


of 4 ſhewed” to 855 N oh 


to 


ende if 000 08 1 
In tlüs Gtuntioh ſtood che u ſe hep : 
"3 uſe; at the Cmioh lay, Nee 

contraty] the Feoffee to uſes w 


= 3 
| oftenſſble ner of the land. "fe 9e by: ned. 
the feudal duties d. His Wife had ad yer K 


Wat tal 


_ land, 3 to of 199” 5 nd forfeited &d th 
lands if h&'cdmmitted't fre#ſo r or felony... In 


| bard * 
1 p 


held the Tatid Achat ooh 7 the u 

fi. The uſe 1 inſtar 

enſue the nature of the "PE. this i 19 5 
© Kiſelt of lands oh the Pare of. 

made'a' Peoria withBat * any "he moves Ie 

of declara ion bf the uſe,” and hen't took . 
aft eſtate to Hum? ard” his 'heirs,01 on the p 175 
3 — fither ; itil, ni E.uſe gs Gy 15 of 
thefeoRr; it n ed in . > Ol 


ue a Aduld Geſck A to. the” heit 80 


they K A fine without d 
tee mall bé tö them I f cer fon Mt 5. 
ag ey kad before in the lands * np 


n many inſt 


* * 
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3 25 5 3 
 ſcendible; Sc. But üſes as ford:Babo | 
ſcrves, in many inſtances differed from caſes Ha 
of pofſeſſin v which” he accordin ly 12 2 


a 


: ——— Thus, by 24 law, 3 
ranty would neither bi nor extingui 
right of à uſd; but it would 1 15 „ : 
poſſeſlidn'®.” There was no neceſſity > or Won 11 f. 
mon lad for any oonſidergtion to eſtab! R 
_ deed; nor did notice cofiſtitute covin. or 9 75 
a artiteps criminis x; whereas in reſpect to Id. 13, 
E. 15 confideration, although 12555 alſo Fes Rig fs ; 
10 notice, will render the deed coyinolis':"or ifo— ++ 
there be a good'conſideratin; but withnotice, Eg 
_ that: will have the ſame effect /. 80 £00 a v Plowd. 351, 
night of aQtidn'by*the'conimion” lad way not * AS 
affignable; but the ſub pana in caſe of 2 uſe _ 
could always have been aſſigbed Again— . th: <a" 16, | 

at common law a man cannot have the | | 
itſelf, and a rent iſſuing out of that land to 
himſelf; but the uſe of land, and E uſe, of 

= rent, might have well ſtood ater in | 
one perſor'*. To theſe differences. „ 18. 
Ale and caſes of ' poſſeſſion, marked * 
Bacon, we may add, that by”. the omen 
law, if a man had enfcoffed another 5 9 
adding the word heirs to the eſtate limited to 
ie feoffee, he would have had byt an eſtate 
fox Hes. But if a man had 8 iN ſtatute » Lies, _ 

2 Henry 8. el 10. pargafned and ald hie 

land for money, *the_ bargainee won have 1 4 
had an eſtate in fee, Without the word ine <1 Co. 100, b. 
And che reaſon Was, becauſe hy the hn omm 1 


+ which uſe was guided by the Tires 0 88 
k «Parties: | Now it was held that as the bar- 
\S — 12550 a valuable conſideralion 3 


FR, | 


0 56 


1 ke ſhoutd i in equity (the digger of uſes) 4 
= OD have the whole eſtate in fee imple of the 

| 100. 100. d. uſe*. 'But this conſtruction is altered fince 
7 _* the ſtatute of 2 Henry 8. c. 10. and made 

00. 87. b. like that of the caſe mentioned by Littleton . 


So alſo if an eſtate was limited at the common 


law to a man and his wife, that ould be, 
* Moor, 36. pl. the man in this caſe took the whole f; but if 
%% aa uſe had been limited in this manner, the 
©. Wife would have taken according to the limi- 
> 1 Co. 101. 8, tation bs. Theſe caſes, I hope, will ſuffice to 
—_ Pl ſhew the diſtinction between the conſtruction 
5 of uſes, and the poſſeſſion. I ſhall only ſub- 
Jn one more caſe. If at the common law - 
a man had made a feoffment in fee, to the uſe 
of A. for years, remainder to the uſe of the 
right heirs of J. S. this limitation had been 
fene for the feoffees remained tenants of the - 
echold. But ſince the ſtatute 27 Henry 8. 
c. 10. which annexes the Pedalen to the uſe, | 
b 1 Co. 135-8. this limitation is alſo void b. 75 
Sixthly, Uſes, like the land; Wii e | 
been limited upon a contingency. Thus, if 
there had been a feoffment in fee to the uſe 
of A. for life, remainder to the uſe of him 
who ſhould he the eldeſt fon of A. this had 
$1 Co. 141. Þ. been a good contingent uſe i, As a uſe might 


have been limited on a contingency, ſo might 


it have been deſtroyed, or ſuſpended. There- 
fore, if either privity of eftate or confidence 7 

: e failed in the 5 who had the legal 

| ate, the uſe was either ſuſpended, or totally 
deſtroyed, Thus neither a feoffee upon good 
conſideration. and without notice, a diſſeiſor, 


an abator, lord by eſcheat, corporation, alien 


k nor a ä &c. could ſtand 
felled 


» 
* 
. 


>” OG 


1 


. ee 
eſtate of the feoffees became veſted in any of 
theſe perſons, the contingent uſe was either 


|  ſuſpended-or deſtroyed &. I truſt theſe ERR 


ſervations will give the reader a ſufficient 
knowledge of the-nature of uſes, previous to. 
the paſſing of the 27 Henry 8. e. 10. There 1 
may be other peculiarities relating to them, 
which have eſcaped my memory and obſerva - 
tion; theſe, however, which I have mentioned  - 
here, ſeem abſolutely neceſſary to be known, 
in order to our having a clear and comprehen - 5 
ſive idea of the preſent laws concern . e nfs, 
It is unneceſſary to obſerve, that | 
ſtatute 27 Henry 8. c. 10. uſes had ra A AS + 
miſchiefs attending them. Lands and here 
ditaments were ſecretly paſſed from one to 
another, by way of uſe, without the ſolemn 
ceremony of livery of ſeiſin *. Uſes were de- 1 Co. 123, 8. 
viſed by laſt will, by bare words, and ſome- -- 
times by ſigns in great extremities. - By frau- 
dulent uſes heirs were oftentimes unjuſtly 


diſinherited. Lords loſt their wards, marri- 


ages, reliefs, and all the fruits and benefits 
of their e notwithſtanding the ſta- 
tutes 4 Henry 7. 19 Henry 7. No pur- 
chaſer could * aſſured of his purchaſe, not- 
withſtanding the 1 Richard 3. No man 
knew againſt whom to bring his action, or 
have execution, notwithſtanding the ſtatutes 
1 „ eee 4 Henry 4. 11 Henry 6. 1 


Henry 7. Henry 7. Eſtates created 
bite e 


tenancy in dower, and by the courteſy, were 
deſtroyed. Perjuries for trial of ſecret uſes 
ware committed, The "0 loſt the * ; 


(8) 


- of eſcheats by attainder, purchaſes by aliens, 
wards, &. and lords alſo loſt their eſchears 


Pp Ba. uſes, I. 


ogether with many other miſchief,” )- 1"! > 
o remedy theſe. inconveniences the * 


tute 27 Henry 8. c. 10. was made : wlüch 


9 0 Sirens the modern W of con- 


: TTX W at tis dy, len ip 


M 8. e. 10. 
* 


, jy = the ſea ; in 5 hog rin _ it is hard. 


eg Renee des „Were by thee com · 
mon laws of this realm, lands, tenements, 
« and hereditaments be not deviſeable by 
& teſtament, nor ought. to be transferred, from 
one to. another, but by ſolemn” livery and 
of « ſeiſin, matter of, record, writing "ſufficient 
2 „made bona fide, without covin or fraud * 
yet nevertheleſs divers and Jundry imagi- 
& .nations, ſubtle. inventions, - and practices 
©. have been uſedꝭ whereby the hereditaments 5 
© of this realm have been conveyed from one 
ge” to another by fraudulent feoffments, fines, 
3 , recoveries, by other aſſurances, crafti ly” : 
3 made to ſecret: uſes, intents, and truſts; 


7 and alſo by wills and teſtaments ſometime 
Y 3 made by nude parolx, and words, ſometime” 

„by ſigns, and tokens; and ſometime by” R 
writing; and for the moſt part made by | 
10 ſuch . — as be viſited with, ſickneſa, in 
| e extrem eee 
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« 
ply Wh tunes U 
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a 1 any..4 
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| « hey 
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fene wang ſn 
1 vos times diſheritech we 
« 190 ws 1 r wards, marriages, 


e Mieze, lebens, adde 2u7 2 


* chivalier, S Pur I marier, and ſcantly any 


ences atrendivg- 


« perſn.can be certainly afſured O any lands and devita 


inſt, whom ey zall uſe. 
3 „ 38 e heir rights, — and 
duties, allo men, married. * — their 
p Te Ws. 


* by them. FE: nog know: ſrl x 


*. profits. and. adv of, 1 _ 5 
4 Nt SE lands = | 


» to ts a of, aliens: born, 


fee 
and a waſte. for, a year 
| « 95 TT 3 attainted, and-the lords 

155 Rk eſe cats thereof; and many other ins 
eee er e happened, and daily do 

\,- Increal ſe among the, king's,ſubjeQs, to; their 

4 75 1 and inquietneſs, and to the 

4 r, 0 P i ed ancient lays of this 
extirpating and extinguiſh- 

We 'of MES ſubtle, practiſed feoff 
< e Aa recoverie: ahuſas, and. ow 

lerc- 


ancient laws of the ſame, and to the - wa 


096. 


etofore Te and Aebutl bes * FIR 
realm, to the ſubvetſion of the good 


„chat the king's highmeſs, or any other of 


” his ſubjects 15 this realm, ſhall not in any- 


* wiſchereafter, by any means or inventions 
© be deceived, damaged, or hurt by reaſon 


Pleaſe the kin „ rn moſt royal majeſty, that 
it may be enacted by his highneſs, by the 


* aflent ff the lords ſpiritual and temporal, 


1 and the commons in this preſent parlia- 


ment aſſembled, and by the authority of 


the ſame, in manner and form following, 


that is to ſay, That where any perſon or 


“ perſons ſtand, or be ſeiſed, or at any time 
„ -hereafter ſhall happen to be ſeiſed, of and 
in any honours, caſtles, manors, lands, te- 
„ nements, rents, ſervices, reverſions, re- 
* mainders, or other hereditaments, to the 
< w/e, confidence, or truſt of any perſon or 


* perſons, or of any body politic, by reaſon 


* of any bargain, ſale, feoffment, fine, reco- 


70 % very, covenant, contract, agreement, will, 


The poſſeſſion 
ſhall be in him 
ar them that 
have the uſe. 


* eſtate, and poſſeſſion, of and in the ſame 
Gb ge wha caſtles, mate, lands, teneme mie 


or otherwiſe, by any manner of means 
« whatſoever it be; that in every ſuch caſe 
all and every ſuch perſon and . perſons, 


5 of ſuch truſts, uſes, or confidences, it. my | 


and bodies politic, that have, or hereafter 


* ſhall have, any ſuch uſe, confidence, or 


* truſt, in fee ſimple, fee tail, for term of life, | 


cor of years, or otherwiſe, or any uſe, confi- 


« dence, or truſt in remainder, or reverter, 


„ ſhall from henceforth ſtand, and be ſeiſed, 
„% deemed, and adjudged in lawful ſeiſin, 


* rents, 


8 


8 „ $ 5 
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all intents, conſtructions, and purpoſes in 
“the law, of and in ſuch like eſtates, as the 
« had or ſhall have in uſe; truſt, or confi- . 
© dence, of or in the ſame; and that the : 
a, eſtate, title, right; and poſſeſſion, that was 

in ſuch. perfon' or perſons, that were or 
4 hereafter' ſhall be ſeiſed of any lands, 
* tenements, or hereditaments, to Ade ule, 


« * confidence, or traſt of any ſuch perſon 


or perſons, or of any body politic, be 
< « from henceforth clearly deemed and ad- 
ed to be in him or them, that have or 
2 « ſhall have ſuch uſe, confidence, 
« or truſt, after ſuch quality, manner, form, | 
« and condition, as they had before in or to 


' © the uſe, confidence, r noni 1 in 


* them; 


4. 'That- whore vere andy" pb a6. comer. - 


ances made to 
diffcrent per- 


be, or hereafter ſhall happen to be, jointly 


* 
LN * 
* 9 8 
* 


1 12 1 
1 
: 3 

4 


« ſeiſed' of and in any lands, tenements; foo: to the nw 


“ rents, reverſions, remainders, or heredita- 
ments, to the uſe, confidence; or truſt; of 


* any of them that be ſo jointly ſeiſed, that 


in every ſuch caſe, that thoſe "perſon or 


7 — perſons which have or hereafter ſhall have 


any ſuch uſe,” confidence, or truſt, in any 
* ſuch lands, tenements, rents, reverſions, re- 


% mainders; or © hereditaments, ſhall from 
* henceforth” have, and be deemed and ad- 
„Judge to have only to him or them that 
have c hereafter ſhall have ſuch uſe, con- 

e or truſt, ſuch” eſtate, poſſeſſon, 


« * and feiſin of and in the fame lands, tene: 
me rents, 1 nde and 


of one or ſome 


1 


993 Denen like nature, man- 
* ner, form condition, and courſe, as he or 


4 * they had before in the uſe, confidence, or 


Saving of the 
right of 
Fraogers. 


— of tie ſame lands, tenements, or he- 
5- reditaments-: ſaving and. reſerving, to all 
and. ſingular. perſons, and bodies politic, 


4 their heirs-anth ſucceſſors other than thoſe 


2 „ perſon or perſons. which be ſriſed, or 
% hereafter. mall de ſeiſed, of any lands, te 
« nements, or. hereditaments, to any uſe; 


confidence, or truſt, all ſuch right, title; 


Saving of the 


right feoffees to 


their own uſe. : 


i entry, intereſt, -- poſſeſſion, - rents, and 
action, ae. ey f any of them had or 
« aa have had e mo making-of this 
Hors « And. alſo daving-t to all and e | 
&© thoſe perſons, and to their heirs; which be 
4 or. hereafter { ſhall be ſeiſed to-any uſe, all 


« ſuch former right, title, entry, intereſt; 


* ppſleſſion,.. rents, cuſtoms, ſervices; and | 
actions, as they or any of them might 
„ have had to his or their own propet uſe, 


inox to any manors, lands, tenements, or 


„ hereditaments, whereof they be, or here- 


after ſnall be, ſeiſed to any other uſe; as if 


this preſent act had never been had nor 
* made, any thing contained in 'this- act to 
the contrary notwithſtanding ? 

4. And where alſo e Mane 


5 and be ſeiſed of and in any lands, tene 


4 ments, or hereditaments, in fee ſimple or 


2 otherwiſe, to the uſe and intent tlliat otlier 


. Perſon or perſons ſnall have and perceive 
6 yearly to them, and to his and their heirs, 
15 . ene rent of . 10. or mere or leſs, 
out of the ſame lands and W and | 
+ tome 


(% a7 
4 ſome other perſon, other anal rent - 
& « cars or par ns far tom of, hife. or 


« 4 ee e ſpecial time, ac- 5 


g to. ſuch intent and us as hath been 
5 « bg LE. declared, Emited, 1 HART 
| ereof. 2 7 r 
i 1 Be it engQed, therefore by: the authority 


ss The execu- 


That in every ſuch caſe, the err. 


afote 
"7 ee their heirs. and; aligns, wr 
„ haye ſuch uſe and interaſt, to. ha 

« perceive any ſuch ꝙearly nents, oui - 
3 ae tenements, or harecitaments, that. 
they and every. of them, their heirs and 
7 . 5 he adjugged, andideemed; to he. in 

fan of ae of. the lame rent, of, and 5 
in ſuch like eſtata as they had in the, titles 


© inject, ar uſg of. the: ſaid. rent. or profit, 


* apd, aß ifen ſulficient grant, Ortother lawful 
conveyancę, had been made and-executed; 


"| th eee mall be ſeiſed = 


6 bo the ule, op. intentoEany. ſuch .contutonbe: 
made, or. paid, according. to the very! 
intent thereof; and. that all and 


* or. hereafter ſhall: ſhall r have, any titlez,uſa, and; 
| i in or. to hy, ſuch, rent or proſit, 
92 awefully diſtrein for non payment of 
« tm laid xents, and an their own names make! 
© avowrigs, or, by, their bailiffs on ſervants, - 
„wake coniances.and; i juſtifizations, |, and 
2 © haye.all, other; ſuits, entries, and remechias, 
„ for, ſuch rents, as. if the ſame rents had, 
* been.,aQually, and really granted to-them.. 
* with h ſufficient. clauſes of diſtreſs, re- entry, n 
© or otherwiſe, according,-to-fugh conditiona, 
- Ps or other "Os: Senior "_ ——— 


IA 8 1 4 


* eyery tuck: perign, and; perſons. gs. have: 9 85 


N 


ed upon /"the truſt and intent for payment 


« oe very of fact = 


By the 6 ſ. it is enacted, That no woman 


5 mal have both a jointure and dower of her 


huſband's Jands—By ſ. J. a woman ſhall be 


endowed, where jointure is recovered by law- 


ful aion.—By ſ. 9. it is provided, that a 
voman may accept or refuſe a jointure, ſettled 
after marriage By ſ. 10. it is further pro- 
vided, that the ſtatute ſhould extinguiſh no 


ſtatute, recognizance, &c. by the execution 


of any eſtate. Thus, for inſtance, if a man 
hack an extent of 100 acres, and an uſe of 
te inheritance of one; now, the ſtatute 
executing the poſſeſſion to that one would 


have extinguiſh the extent, being entire in 
all the 


or if the conuſor of 4 ſtatute, 


having 10 acres liable to the ſtatute, had 


made a feoffinent in fee to a ſtranger of two 


of thoſe acres, and after had made a feoff- 


ment in fee to the uſe of the conuſee and his 


a Bu. mien cogn 
ITT ordctindons' relief. at hires) hb de 


| heirs, this would have extinguiſhed the re- 
iſance ;—S. 12, 13, direct, where fines 


paid to the king or common perſons —By 


ſ. 14. ceſtuique uſe may have all ſuch ac- 


tions and advantages as his feoffees might 


have had; by ſ. 15, however, actions then 
depending by the feoffees were not to be 


+ : abated.---By ſ. 16. it is provided, that the act 


ſhall not be prejudicial to the king on account 


of wardſhip, liveries, or for 'oufter le main. 
The 17 f. is concerning 


recognizan- 
ces taken to the king's uſe.—And 1. 18. re- 


lates to lands .de to perſons! born: in 
; a b < 3 | | Ef 3E ; 


= We 


Fd 


5 10 95: * 
Whatever 2 deen übe 
of the legiſlature in paſling this act, it cer- 


tainly did not eſſectuate the total abolition of 
uſes; it only deſtroyedthe i intervening eſtate 


2Comm. 333. 


of the feoffees . Lord Coke, and others, Cg, . 


have thought that the ſtatute intended): to ex- 
tirpate uſes themſelves, and never meant that 
lands ſhould paſs ſubſequent to the ſtatute by 
vay of uſe, but _ by ſolemn livery. :-And' 
therefore they held, that theſe words pa 
ſtatute, where: any perſon or penſums ft | 
be ſeiſed, or at any Rp: hereafter fhall — oy. 


Be. ſeiſad, do not ſerve” as a proof, 'thatithe 


makers of the act expected, that uſes would 
be continued after the making of it; but that 
thoſe words were only inſerted to provide for” 
a caſe which poſſibly might occur: As; ſup- 
poſing that a feoffee to uſes had been diſſeiſed 

before the act, and then the act had been 
made; now, at the time of making tlie act, 
he certainly was not ſeiſed to the ue of an 
perſon; but he might after warda, by his entry, 
reveſt the wt then; being ſeiſed to the 
uſes after the act, according to the words f 
the act, the uſe would have been executed to 
the poſſeſſion of ceſtuique uſe . But ſurely 
this is an overſtrained conſtruction of the 


words of the act; ſor if this were the real in- . 


tention of the legiſlature, it would have been 
very eaſy to inſert theſe words, or hereaft, 


R — 


made Beſides, the ſtatute of inrollments i, e „ 
which takes notice of uſes, ſnews that the v K e. 


legiſlature meant obiter to ſanction uſes; by 
making an additional ceremony neceflary-to 
the oon veyance of uſes. Beſides, the unk . 


e 


: the ad ſpeaks of eſtates to be made and exe 


(0063 


cuted in poſſeſſion.” In ſhort; I 'canriot 77 ; 


| that the ſtate" neuel imended 10 dboliN}y 


x uſer; 40. 


agreeing with Lord Bacon in the opinion, 


uſes. Lord Baron, if ſpeaking” of a perſon 
who doubted of this decrrine ys v, ©. Aff 
this was the expoſition; as  tradiflon' ave | 
that a reader of Gray's lun, who read oon 
« after the ſtatute, was in' trouble for, and 

4 Worthily, who as I ſuppoſe Was 4 309. 1 


 Indeedþ with reſpeck to a diſſeifin, befpre the 


ſtatutes it wd held by the fare writer, that 


the regreſs of the feoffees, after the ſtatute, 55 


wasexcluded by the twoſsvings of the tutute: 


for tie firſt ſaving ſaves the right of all per- 


ſoris;-extept|th+ feoffees ; and the ſecond ſaves 
the-right of the feoffes' to Mi- gin Me "To 
that between both the” right" of the feffses 0 


the uſe of andithey was ſfiut ot. 


As the ſtatine dd nor exp fotbia'the' | 
limitation of uſes(and thereby*riiake all uſes 


void) there was actually 00d ng cofiveye: 
ances t uſes after it; for the practice of 


ules being long eſtabliſhed and acqufeleed 


in previous to the making of the ſtatute 
of uſes, all lands were divided" intd two dif- 


1 cott. 23. 


tinct eſtates, one in the land, and another 
in tie uſer,” So that a man could not think” 
of the cafe of 'pyſoſion; wittiont at the ſame 


time being reminded "of the 1 . This the 
makers of the ſtatute muſt have been very 
well aware of, as- appears by the act itſelf; 5 
tdey conſidered the propereſt method of 
remedying the inconvenience” attending theſe 


two'eſtares in the ſame property, and inftead 


5 bene afnulfing all” limitations of 


"Ons 


} | —_ IF, 


uſes, they wiſely incorporated and conſults > 
dated the two eſtates into one, transferring — © 

the legal to the equitable, ' and thereby ren- - 

dering both a legal eftate according to the ſta- 

tute. ' They moſt probably thought, that 

uſes, under ſuch a regulation, were better 

ſuited to mitigate the ſeverity of the common 

law, and anſwer the contingencies of family + 

ſettlements : therefore, after the paſſing of 

this act (it not enacting that there ſhould be 

in future n0 uſes) when a man made a feoff- 

ment to one, without any conſideration or de- 

claration of any uſe, what was the conſtruc- 

tion to be made in this caſe? We have ſeen _ 

that before the act, chancery, which ever 

watches over the conſciences of men, and 

never eſtabliſhes a donum gratuitum, would 

have conſtrued the poſſeſſion to be in the 1 
feolſee, and the u/e in the feoffor. Now, does . 
the ſtatute contradict or deſtroy this con- 
ſtruction? No truly; for it anſwers to, and 

comes within, the very words and meaning 

of the ſtatute; which ſays, that where ' any 

perſon, &c. ſtands ſeiſed to the uſe of another, 

by reaſon of any feoffment, &c. or by any 
manner of means whatſoever ; now here in this 
caſe the feoffee ſtands ſeiſed to the uſe of ano- © 
ther, viz. of feoffor, by an admitted conſtruc- 

tion before the act. And the act does not ſay 
where any perſon ſtands ſeiſed to the uſe-of 
another by expreſs declaration ; ſo that we- 
ther the feoffee ſtands ſeiſed to a uſe by * 
expreſs .declaration, or by conſtruction of law, 
he equally comes within the meaning and 
equity of the act, and as much within the |, 
words in the one caſe as the other. As the 
ff.. ſtatute 


6 1 


ä Natute. did. not intend to aboliſh uſes, fa 


neither did it intend; to alter the manner of 


raiſing them, The ſtatute only-, intended 


to execute the poſſeſſon to the uſe, and 
5 make the eſtate of ceſtuique uſe a legul eſtate, 


not intend that 


inſtead of a truſt eſtate: but it did not mean 
to make any ang 1 25 by a conveyandce, 
which did To. pal before; that is, it did 
land and uſe ſhould paſs, 

where only the land palled before. the tatute.z, 
Therefore, in the l I have put, the uſe 
not paſling, it draws back to itſelf the eſtate 


in the lecd paſſed by, the conveyanee, and 
then the; ſtatute executes the poſſeſſion to it. 


This kind of reſulting uſe, or uſe hy opera- 


tion of law, clearly owed its origin to an 


equitable and juſt conſtruction; for as te 


poſſeſſion and uſe. were diſtinc“ properties 


before the ſtatute, the . courts of law, which 


took cognizance of the former, permitted it 
to be aliened by expreſs words without any 


conſideration, the deed itſelf, by which it 
was conveyed, being thought a ſufſieient con- 


fideration ;. but the latter being ſolely under 


the juriſdiction of equity, that court would 
indeed, by expreſs. declaration, without any 
confideration, allow the uſe. tn paſs 4 but un- 


LI there was ſuch declaration or conſidera- 


Co. Litt. 
271. b. 
Co, Litt, 5; 


tion, it held that the uſe remained. in the do- 
nor a. This was for yery obvious reaſons; for 


* would never have adjudged a man 


to have departed. with his ufufructuary pro- 
Barth without expreſſing lis intentions of 
doing ſo, either by making an expreſs de- 
5 1 or receiving ſome conſideration, 
ORs of ſuch. ay intent. Upon theſe 


motives, 


V 
motives, I apprehend, were reſulting. uſes 
firſt introduced; and that Wing. the caſe, the 
ſame equitable' principles, which ſanCtion- 
ed their, beginning, would lince the. ſtature 
favour . their continuance. In "fa 


uſes of this kind have been allowed whos the 


tatute, and being ſo are executed by it, 
heſe remarks, may at firſt ſight ſeem rather 


contradictory. to the obſeryation of Holt, in 


the caſe of Shortridge v. Na ee — 


held, that if a feoffment be pleaded, 2 
need not be averred to the -feoffee; for if 
no Sanne and it is not ex- 
preſſed to whole ule. 1 
muſt be intended to the uſe of the fene, 
unleſs: the conttary appears: and that was 
the form of pleading both before and fence 
the ſtatute : though he adds, that there is 
more reaſon for it fince the ſtatute; for if the 
uſe ſhould be conſtrued to be in the feoffor, 
the conveyance would be to no 'purpoſe : 
whereas, ets the ſtatute, there might be 
ſome end in making the feoffment, viz, to put 
the freehold out of the feoffor, and ſo prevent 
wardſhip, &c. _ » To this obſervation of Holt, 
I muſt. obſerve, that when he ſays that the 
form of pleading was ſuch before the ſtatate, 
he admits that the doctrine of reſulting uſes, 
as I have mentioned it, was acknowledged 
by the common law, and that the ſtatute had 
not made any alteration therein, but only 
confirmed it. So he allows that the ſame 
conſtruction muſt be had before and after the 
ſtatute, with reſpect to the doctrine of reſulting 
uſes: but that the ſtatute had confirmed the 
mode of pleading e lt may 2 * | 


it ſhould be, that it 


| 
| 


„ 
| be aſked, what utility can there be in re 


| elite 
ing uſes, if the uſe in pleading (there appear- 


be conſtrued to be in the feoffee? To which 


ing no conſideration or declaration of it) ſhall 


it may be anſwered, that though the rules of 


pleading do not require an averment of the. 


ule in the feoffee (they judging it to be in him 


averring it to 


without that averment) yet there may be al- 


ways e taken of this reſulting uſe, by 
| in the feoffor; and the want 
of a conſideration and declaration of the uſe 


are ſufficient circumſtances to prove, that 


© Holt, Rep. 


it was intended to the feoffor. This is laid 
down by. Holt in another caſe ©, which fully 


 ſhews that he acknowledged the doctrine 


of reſulting uſes after the ſtatute. The rea- 
ſon which he gives, why the ſtatute. con- 


firms this rule of pleading, appears to me to 


have been formed, without giving the ſub- 
je& a proper conſideration. ' Admitting, in- 
deed, 115 reſulting uſes were favoured, be- 
cauſe they tended to ſerve ſome fraudulent 


purpoſe, ſuch as cheating lords of their wards, 


&c. then we muft agree with the chief juſ- 
tice. But if we ſuppoſe (as we have every 
- reaſon to do) that the idea of reſulting uſes 


was introduced from an equitable motive of 
chancery, then the ſame conſtruction muſt 
be made with reſpect to them now, as before 
the ſtatute. Tis true that reſulting uſes be- 
fore the ſtatute, when the poſſeſſion and uſe 
were diſtinct, might ſerve particular ends; 


whereas the reſulting uſe is now executed by 
the ſtatute, and therefore a conveyance of that 


kind would be of no fuch ſervice: But ſurely 5 


we are not to favour reſulting uſes, becauſe 


1725 101 * 


aa countenance un juſt evaſions of the law ; 
rather let us preſerve them fince the ſtatute, 
when they cannot do any miſchief, and may 


"prevent a man from giving his property 


termined in that court, it was even doubted, 


away without any expreſs conſideration or 
agreement. Beſides, we are not now to judge 
of any particular operation, which they had 
ſubſequent to their commencement, but 
of their continuance from their cauſes, which 
before and after the ſtatute remain the ſame. 
In ſhort, there is not a doubt, but even the 
courts of law have long acknowledged the | 
doctrine of theſe” reſulting uſes :: though . yer i46. v. 
indeed, by their manner of be wn. them, gt. 
With reſpect to their pleadings, they do not galk. 66. 
ſeem very willing to favour them. But 1 
ſhould a queſtion of this kind be brought 7d. 7%. 
into chancery, there the doctrine of the re- 
ſulting uſes we have been treating of would 
certainly hold good in every reſpect. In- 


deed, in the caſe of Lloyd v. Spillet *, re- 


whether the conſideration of 10s, and alſo a 
declaration of the uſe to the donee, would 
paſs the uſe, and of courſe the legal eſtate 
ſince the ſtatute; but the court held, that 

either of them alone would carry the legal 

eſtate. By which it is clear, that the 5 

would not have made that conſtructi on, 

unleſs there Jo been the. one or 0 

other: +: f 

The precedi e dens Ls | 

upon a caſe pang, feoffment in fee, without 
conſideration» or declaration of any part of 
the uſe. So that either the whole fee of the 
the uſe reſults to the feoffor, . 


NE roa * 

. the: feoffoe or dones. The 1 equally: fa 
_vours: a reſulting uſe, where a man makes 
a feaffment, or -ather conveyance, and parts 
with or limits only a particular eftate in the 
uſe, and leaves the reſidue undiſpeſed of; 
for it is an eſtabliſhed rule, that ſo much 


- of the uſe as a man does not diſpoſe = 
*Culii934- demie in him 6. Thus, if a man enfeoffs 


. oy 
* 
* 


of the feaftor, now as he has not diſpoſed 
ol the uſe during his life, it will reſult ta him, 
and then he will have an eſtate tail execy- 


9 8 1 ted in him b. So, upon the fame. principle, 


162. if a man enfeoffs ene without any con- 


by 5 54 denon, to the uſe of himſelf fer life, with 


out deelaring the remainder of the uſe in 
1 yet ſuch temainder of the uſe 
Will reſult to him, and wy he will be in 8 
i Co, Litt.23 «the en, i 
lt is the intent eee the deed, which 
8 the limitation of the uſes with reſpect 
to reſulting uſes. Therefore the paying of ss. 
or the like, ſhews an intent that the feoffees 
ſnould have the uſe, where it is not otherwiſe 
expreſsly diſpoſed of; whereas, on the con- 
trary, the want of a conſideration ſhews that 


_ - the uſe was intended for the feoffor. This 


has been the conſtruction upon feoffments, 
where no part of the uſe has been expreſaly 
Umited. But. 1 apprehend, that the ſame 
rule, with reſpect to a nominal or i 
conſideration, does not utüverſally bold, 
where any part of the uſe is limited fraw-the 
 Feoffar, or his heirs, and the reſidue left un- 

_ Miſpoſed of. Therefore, if -a  feoffinent be 
ian Rating of a penny, or the 


4 h ke, 


-another to the uſe of the heirs of the body 


(es) 
Hke, ang the zue is erpreſsly limited 10 the 
| feoftge far life, or ta a third * for life, in 
det caſes ſo much of tze uſe as is not en- 
i reg limited away, will reſult to the feoffor, 
notwit biene the nominal conſideration f 
a penny, &c. z for it is che intent that guides 
the ule, W here, the feoffor expreſsly declar- 
ing a particular eſtate. of the uſe, it ſnlnews, 
that if he intended to depart with the reſidue, 
he would have declared that intention alſo. 
As in tlie caſe of a feoffment, where no part 
of the uſe is declared, the nominal conſidera- 
tion ſhews the reaſon hy the feoffinent 
was made, viz. to the uſe of the feofſee; fo 
When a part of the - uſe is limited away, it 
ſhews the motive and conſideration of the 
making of the feoffment, viz. for ſuch xx, 
preſs uſes, and no more; and this expreſs 
motive and conſideration ing, it will 
counteract the operation of the nomigal. con- 
ſideration. This indeed exactly comes within 
the meaning of Sir Edward Coke's do fine, Col 10.43. 
before referred io. . 
* e I am 1 in — 
ſervation by the ren e es, in 
the caſe of . Sharpric Leh WhO. nam. = 
F whether on opal by ee. 100 0p | 
ing uſe on the conveyance by le — i 8 
5 ph abs. (thinking the extirpation of the eſtat 
of the hargainee by the releaſe, a t 
conſideration to raiſe the uſe in the releaſce,) 5 4 
held notwithſtanding, that whether the extin- 9 
guiſhment of the/1bargainee's. eſtate, or te 
conſideration of 35, in the bargain and 
ſale, were ſufficient oonſiderations to- raiſe a2 
3 view in the eee yet en 


of dhe ue had been limited eapfeſ 
the remainder of it, undiſpoſed 
have reſulted to the 'releafor. Indeed there 


— 


(0 5 


are other inſtances beſides theſe, where the 


courts, judging of the intent of the parties, 
have conſtrued uſes contrary to the rules I 


have been treating of. Thus, where A. le- 
vied a fine, and afterwards ſuffered a com- 


mon recovery, wherein the conuſee of the 


fine was tenant; now, as there was no uſe 


declared to the conſe, and no conſideration 


to raiſe a uſe in him, the uſe would, accord- 


ing to the rules I have men tioned, have're- 


ſulted to the conuſor: but the court held, 


chat as the intent of levying the fine was 
to make a tenant to the præcipe, the uſe 


ſhould be conſtrued to be jn the conuſee u. 
So too, where a recovery was ſuffered to the 


intent to make certain eſtates; it was held 


that, though no uſes were declared on the 


* Voter, 103. 
pl. © 
Dyer, 166, - 

F a. in maxgine. 
vide ſupra 16. 
vide i Fa, 188. 


recovery, the uſe ſnould be to the recoverer; 
for it was the meaning of the ſuffering of the 


recovery, that he ſhould make eſtates, which 


he could not do, unleſs the uſe was in him . 


Theſe two caſes prove, that where the inten- 


tion of the parties is evident in directing the 


uſe, there that intention will prevail, though 
there be neither a conſideration,” nor decla- 


ration of the uſe; and e cenverſo, where the 
intent appears by limiting a part of the uſe, 


that will alſo prevail againſt a mere nominal 
conſideration. This is carried ſtill farther, 


» Dyer, 169. b. hy an opinion of Lord Dyer, who thought, | 


e 7 


that if a feoffment had been made in conſi- 
deration of ., 00 (or any other valuable 
* to . and _ . to the * | 


= @ dy 


of cid aig feoffees for heir lives, nee 
mainder of the uſe in fee, after the eſtates for 
| lives, would have reſulted to the feoffor, not- 
withſtanding the valuable conſideration: - : 

In proceeding to ſhew, that the ſtatute _ 
27 H. 8. did not intend to abohfh convey- 
ances to uſes,” and that uſes, which aroſe 
before the ſtatute by implication of law, are 
now executed by the. ſtatute, I have been | 
unavoidably led to conſider the nature of ERS 
reſulting uſes; which doctrine is indeed very 
neceſſary to be known, as it may occur mn 
daily practice. But to reſume our obſerva- 
tions on the ſtatute ;' what has been ſaid con- 
cerning the execution of reſulting uſes by the 
ſtatute, will ſerve to explain, or rather-cor- 
rect, an idea, which has generally prevailed, 
that the ſtatute executes no uſe, but what is 
limited to a ird perſon p, that is, (as I un-. Vide a, Salk; 
derſtand the expreſhon) a uſe reſulted, or 676. 
declared to the feoffor or feoffee is not exe- W 
cuted by the ſtatute: for if it goes to either, : 
- oh certainly does not go to a third-perſon. 
True it is, that if a uſe is declared to the 
feoffee, that he is in not by the ſtatute, but | 
by the common law d. But to ſay, that if. gc. 
a uſe is declared to the feoffbr, or if it wa. 
to him, that it is not executed in W n wauld 
be not only to contradict the authorities be- 
fore-mentioned , but alſo to pervert the een Ji 
words of the ſtatute, as is before ſhewn: Be- Co. Liu. 2a. . 
ſides, in a caſe, where A. enfeoffed B. upon 
condition to convey to A. for life, it was 
held, that B. had the uſe in him; for, if it 
reſulted to A. it would have been executed 
Aj HERD; would have had _—_ 


| EY Cent, 
33 


Ba. uſes, 63. 
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him to convey to A. The reaſon hy a | 
uſe limited to a: feoffee, conuſee, recoyerer, 
or releaſee, cannot be executed by the ſtatute, 
is, becauſe the ſtatute expreſsly ſays, that 
where any perſon, &c. ſhall be ſeiſed to the 


*herefore, -to 


uſe of wy other perſon, Ac. : 


make a contrary conſtruction, by adjudging 
the uſe to be in the feoffee, &c. by the fa- 
tute, would be to violate the expreis words 


of the ſtatute. However, even in this rule, 


Ve find ſome exceptions; for there are ſome 
particular caſes, where a feoffee, &c. ſhall 
have a uſe limited to him, and alſo have that 
uſe executed in him by the ſtatute. This 
happens where the whole ſeiſin is given to 
- he feoffee, &c.; and only an eftate tail in 
the uſe is limited to the feoffee, &c. whilſt 


the remainder over in fee is declared to ano- 


e where the whole fee is limited to the 


feoffee, &c. and many eſtates in the uſe are 


4 caryed out of ſuch ſeiſin of the feoffee, one 


of which eſtates in the uſe he takes. As an 


| 5 inſtance of the former, if A. enfeoffs J. S. 


in fee to the uſe of himſelf in tail, remainder 
to the uſe of J. A.; or if J. S. covenants to 


ſtand ſeiſed to the uſe of himſelf in tail, re- 
mainder over: in both theſe caſes the eſtates 4 
tail are executed by the ſtatute, though li- 


mited to the feoffee, -&c. or covenantee, 
themſelves *. But I apprehend, that if the 
whole ſeifin in the cafe of the feoffment had 


not been limited to the feoffee, that it would 
be different: thus, if the feoffment had been 
to J. 8, generally, habendum to and to the 
uſe of himſelf in tail, remainder to and to the 
uſe * A, ps now, in this caſe, J 


1 
Pg 
. 9 
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has not a ſeiſin in ſce, but only ſeiſin to 
ſerve. his own gate tal; and the uſe in re. 
mainder is ſerved out of the ſeiſin of J. A.; 
for the poſſeſſion paſſes to him in the zemain- 
der by the firſt yer y, Hough he is not - 
party to the premiſſes?; and though the * «Roll. 0... 
Fe is only made to J. S.“; and that being Lit f. 60. 
the caſe, they both take according to the 5 49.8. 
courſe of poſſeſſion by the common law); If = froffmem 
for neither of them tang ſeiſed to the uſe of fat bea, . 


m. So too, 1 J ited to mainder to R. 
another perſon. So too, if the viſe limited to mainder to f. 


% | 


J. S. had only been far life or gears inſtead un bad ben 


of intail, that would alſo have altered the made to A. ac- 
; cordingly, this 


| caſe „ if the eſtate had not been limited would ha ve paſ- 
to the uſe, of the feoffec in tail, but to the {edthe tee ton. 

hy! . 5 in courſe of poſ. 
feoſfor, or a ſtranger, with the remainder to ſecbon at cm- 


91 in he fenffee' v mon law, whea 
the uſe of feoffee in fee, the feoffee would mc Hoa es FP 


Po 


89 


be in by the common law, and not by the chich wa x 


ſtatute ). In like manner, if J. S. is enfe- 9e en Aer 
offed in fee to the uſe of J. D. for life, rer refined difine- 
mainder to the uſe of J. S. in fee, J. S. has War 
the reverſion: in fee by the common law. were une. 
But as inſtances of the latter kind of excep- - Ba. uſes, 63. 
ception, if A. is enfeoffed to the uſe of E. „ co Lin. 28. 
for life, remainder to the uſe of £4 ER 
life, remainder to the uſe. of the right heirs 
of C.; now A, is in by the ſtatute, together 
with B. and C.; for the law will not allow 
of theſe. fractions of eſtates *, So if B. is Ba-uſes,64, 
enfeoffed to the uſe of himſelf and a ſtranger, T 
or if a biſhop. and his heirs is eafeoffed to 
the uſe of himſelf and his ſucceſſors; in the 
fiſt caſe the eſtate of the feoffee, and ſtran- 
alone, is executed by the ſtatute 80 if a * er 64. 


cd) 


uſe & him, and the heirs of his body; ; in 


this caſe, for the benefit of the iſſue, the Nta- 


- tute, according to the limitation of uſes, de- 


- veſts the eſtate veſted in the feoffee at com- 
mon law (which is à fee ſimple) and executes 


ECTY 


the fame to him in tail; and yet this is 


epperently- againſt the expreſs words of the 


Having made theſe previous e on 


the ſtatute, it will be neceſſary that we 


mould follow a more regular plan, for the 


better conſidering the nature of uſes ſince 
that ſtatute: Therefore we muſt fir/# en- 


quire, what kind of uſes, and the manner in 


oy 4  awhach uſes are executed by this ſtatute. 


5s What conſtruction has been taken, when 
the uſe in fee ſimple, fee tail, for term of life, 


a or years, has been executed in coftuigue TY 


3d. What that confiruftion has been, when a 


5 uſe 5 in remainder, or or reverter, has ſe yes exe> 
5 Rant ; | | 


4th. ith ett „ 
Sth. What uſes are not ee beg the | 
. 8 
Before any uſe can be 8 by | hi 
ſtatute, it ſhould be properly raiſed, 


Ing to the rules we have before taken — 


of. Therefore the ſame oonfideration, and 


declaration of the uſe, is as requiſite ſince the 


- Natute, as it was þefore.- It ſhould be raiſed 
out of the ſame hereditaments; and the 


- fame perſons, that were capable of being 


ſeiſed to a uſe before the ſtatute, are alone 


able to hold the ſeiſin to ſerve the uſes ſince 


W 333. the ſtatute . Indeed, with reſpect to this 


laſt rule, it is remarkable, that the ſtatute 


throughout 


| body polirick with that of perſon; fo that it 


* 
py 
+ 
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mentions, ee any perf or ee Da" 
alſo corporations dj. But the ſtatute with re- « ga. uſce, 42, 


, 


ſpect to ceftuigue uſe always couples the words 
admits a corporation to be ceſtuigue viſe,” as k 
before the ſtatute,” and denies that privilege 
to an alien. I muſt obſerve, that it has been 
a queſtion ſince the ſtatute, and indeed it is 


not now ſettled perhaps, whether a tenant in 


On the one hand, Sir Edward Coke, Sir G. co. tau. ig u. 


Croke f, Bulſtrode s, Sir F. Moore, and : Cr. 7. 4. 


Rollei expreſsly tell us, that it was ſettled in "Cor es 


the caſe of Cooper and Franklyn, that a tenant „ . 156: 


bh Moor, 848. 


in tail neither before nor /ince the ſtatute could i Roll. Rep. 


ſtand ſeiſed to the uſe of another perſon; ex- Kol. 70m. 


preſsly, or impliedly. Whilſt on the other Vide jet. 


hand, Godbolt directly aſſerts, that the caſe h . 
Cooper and Franklyn was determined "quite 

the contrary, viz. that a tenant in tail could 

ſtand ſeiſed to an expreſs uſe, though not to an 


implied one : and Lord Bacon, in ius reading . C. 4 


upon the ſtatute of uſes, gives it as His de- 
cided opinion, thag a tenant in tail may'ftand 


ſeiſed to an expreſs uſe ſince the ſtatute: for 


the ſtatute, ſays he, does not ſave the right 
of tenant in tail; and the reaſon why a con- 


trary conſtruction was had before the ſtatute, 


was, becauſe the right of tenant in tail was 
expreſsly ſaved by 1 Rich. 3. C. t \. Of Ba. uſes, 57, 
this opinion ſeem alſo Perkins u, Manwooe 8 
in Walſingham's “ cafe, and Lord Dyer o. 37. 


Wben io many reſpeQable characters differ - 609% 555. 


ſo widely on this point, it would be preſump- 12. b. 
OY e tion 


deration of tenure 


donee: and the others. on account of the 


(100% 


tion in ad a drided opinion. There ; 
fore, without entering into any kind of con- 


troverſy, I will beg leave to make a very few 
obſervations on the ſuhject. The reaſ, ons, 


why a tenant in tail could not ſtand ſeiſed to 
the, uſe of another perſon before pa ſtatute, 
were two: the on; Ne on account of the conſi- 

etween the donor and 


ſtatute. Weſtminſter 2. C. 1. which, as Sir E. 


»Co.Litt.19.b. Coke obſerves , appropriated the lands ſolely 


FAR 


to the uſe of the tenant in tail. * e 


. 


it was a * thai op 8 could ſari] 4810 i 
to a uſe, but one who could execute a perfect 

eſtate in the law) to. ceſtuique. uſe... 5 
tenant in tail could not do, without commit- 
ing a wrong, ſor which his iſſue had a re- 
medy by a writ of formedon... It muſt be re- 
- membered, that when theſe notions were firſt 
introduced with reſpect to a tenant: in tails 
ſtanding ſeiſed to a uſe, the pyſefſion and u/e 
were perfectly diſtinct eſtates. The Hoffe 
was complete ow ner of th thg, land. and he per- 
ſotmed the feudal duties. Now as a tenant 
in tail held immediately of the donor, this of 


| itſelf, in thoſe days, when the feudal ſyſtem 


vas more punctually . obſerved. was a ſufti- 


« cient conſideration. to create an expgeſs: uſe in 
the donee; and when we add. to this conſi- 


dieration the conſtruction put upon the ſta- 


tute Weſtm. 21 c. 1. we cannot wender, that 


a @ fenant in tail was conſidered as being 1 


__ of ſeiſed to another's uſe; ; But 


what 


OW OO OL LO 


intents, conftruct 


ſtruction not to execute an eſtate to-coſiuigue 
ße. But fince the ſtatute of uſes that Pro- 
viſion ie altogether ĩnapplicable with 98 
to the execution of uſes, for the donee does 
not now execute the eſtate himſelf; but the 
inſtant that the ſeèiſin is in him, the lame 
takes it out of him, and executes it in ce 


have it. Bat to 


WL © 111 5 


due; 5 caſe ſinbe che ſtatuteꝰ n, 
may be at liberty to make ſome difference. 
That conſideration of temure, and of holding 
immediately of, and performing the feudal 
duties to, the dunor, does not now exiſt: for 


the poſſeſſion now is not in lim for a mo- 


ment; but it is transferred to ceſturgue uſe, who 


is complete owner of fie legal ettate, to all 
ions, and e in the 
law: and as to the ſtatute. eſtminſter 2. 


c. 1. which is ſaid ſo unalterably to have 


appropriated the lands to the donee, it only 


forbids the donee not to alien, and by con- 


tuique uſe. So that the ſame power, which 
at firſt» forhad an alienation, or execution of 


F- 


the poſſeſſion to the uſe in the cafe of a te- 


as ſdom as the donee in tail could 


ſe obſervations it may be 


nant in rail, has in this inſtanee executed the 


objected, that th ſume reaſons will equally | 


apply to corporations, aliens, &.; and alfo 


that the Ton os did-riot intend! 0 ehable thoſe 


to ſtand ſeiſed to a uſr, who before the ſtatute 
that before the ſtatute there were three de- 


were diſabled. To that it may be ine 


{criptions of men, hEU were unable to Rund 


ſeiſed to the uſe of another: in the firſt clatz, 
vere thoſe who! wanted either a prlvity in 
| des or confidence in — in the ſecond, 


e 


* 
. 
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| „ 5 
ß . 
ve may reckon corporations, aliens, perſons 


al inted, &c.; and in the third, thoſe, who 


given ſuch a conſideration in return for 
their grant, as would abſolutely keep the uſe 


to themſelves, ſuch as tenants in tail, for life, 
or years. With reſpect to the firſt, the rea- 
ſons why they were incapable, are the ſame 
ſince, as before the ſtatute; with reſpect to 
the ſecond, the ſtatute itſelf excludes corpo- 
rations, and aliens, and 1s. very particular 


in uſing the word penſon on the part of the 


feoffees, and uſing that word, together with 


the words bodies politick, on the part of cef- 
tuique uſe. Beſides, the reaſon which pre- 
vented moſt of that claſs from not holding 
lands to uſes, is ſtill the ſame, viz. an incapa- 
city of holding the lands at all. But with 


reſpect to the third, there is clearly a Ciffer- | 


ence ſince the ſtatute. Tenant in tail might 


always have received, and held lands; nor 


was there any want of confidence in his per- 
ſon, or privity in his eſtate. The only reaſons 
were on account of the ſtatute Weſtminſter 2. 


c. 1. and the conſideration of tenure; both 


of which were good conſiderations, when the 


Poſſeſſion and uſe were ſeparate; but. as tlie 
ſtatute now has annexed the poſleſſion to the 
uſe, the reaſons are changed. The incapa- 


city of a tenant in tail to ſtand ſeiſed to a uſe 


did not ariſe from any perſonal diſability, like 


the caſe of aliens, perſons attainted, &c. but 


on account of the eflate which he poſſeſſed, 


that eſtate being ſufficient to create a uſe-in 
Himſelf; and being alſo. unalienable by the 


ſtatute Weſtminſter 2. c. 1. As to the latter 
reaſon, the ſtatute of uſes takes it out of his 


power 


TT » b. 4 A 
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induced to believe, that the ſtatute intended .... 


judged to be n the ſtatuts. 
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peer. N as ſoon. as the poſſe. 
is in him, it transfers it to ceſtuique 
uſe, thereby allowing the donee to have ow 


a momentary ſeifim. As to the former rea- 
ſon, the ſame conſideration of tenure, which 
carried the uſe to the tenant in tail, would, 
as Brooke informs us, have carried it to a 
tenant for Life, before the ſtatute r; and vet, * Bro. Feolf. al, 
1 believe it to be a point now pretty uni- f. N E so. 
verſally acknowledged, that if lands are given Perk-\. 538. 

to A. for life, to the uſe of B. for hfe, the 


ſtatute executes this uſe in B. during the life 
of As. Now as A, we have already ſeen, * Dyer, 186. a. 


could not ſtand ſeiſed to a uſe befere the hy T. 483. 
ſtatute, and as the ſtatute, which mentions Perk. f. 535; 


execute the uſe or rather truſt in B, we are 


not only to execute uſes limited to ariſe out 
of the ſeiſin of feoffees in fee, but alſo to 
execute trufts limited to ariſe out of the poſs 
ſeſſion of thoſe. perſons, whole particular 
eftates in the lands neceſſarily drew the ue 
to them, as tenants in rail, and for” Ae. 
ka nr if the 1 2255 mentioned the 

word poſſefſed, as well as ſeiſed, I apprehend 
the truſts declared upon a N 


would have been executed by the ſtatute. | 
It is alſo worthy of obſervation, that the 
ſtatute 27 H. 8. does not, like the ſtatute 
be limited to A. in tail, to the uſe of B. in 
tail, this uſe or truſt might perhaps be a 


-- 
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With reſpect to the caſe of Cooper ant - 


| Re 144. eee A. enfeoffed B.; habendum to 


— 


B. and the heirs of his body, to the uſe of him, 


and his-heirs and affigns. The queſtion was, 
Whether B. had an eſtate tail by the haben- 


dum, or a fee determinable without iflue, 


æàccording to the limitation of the uſe? But 


this appears to me to be a ſtrange and re- 


fined queſtion; for ſuppoſing the uſe had 


been limited to C. in fee, inſtead of B. and 
admitting that the ſtatute had executed the 


uſe in C. how could C. be ſuppoſed to have 


24ßſfee ſimple in him, determinable on B.'s deatſi 


_ without iſſue? At common law, if a feoff- 
ment had been made to B. and the heirs of 
Aus body, habendum to him, and his heirs and 


| 5905-064) 


 affigns, B. would have had an eftate tail, with 
a fee expectant thereon v. Here the haben- 
dum does not alter the eſtate tail in the pre- 
miſes, but only adds an expectant fee to it. 
Put to ſay that in the other caſe ceſtuique 
uſe ſhall have a fee, when the feoffee has only 
ſelſin for a fee tail, is to me a refined conſtruc- 
tion upon the ſtatute, which I do not clearly 
comprehend. What fays the ſtatute ? © The 
'eftate, title, right, and poſſeſſion, that was in 
ſuch perſon or perſons, &e. be from hence- 
forth clearly deemed and adjudged to be in 
him or them that have, &.“ Now if in the 


_.. caſe above put, ceſtuique uſe ſhould have a 


Fre ſimple deſcendible to his heirs general exe- 


cuted by the ſtatute, when the poſſeſſion and 


eſtate of the feoffee (out of which the uſes are 
ferved) is only an eftate tail deſcendible to 
particular ſteirs, then it is very certain that 


1 We uſe has neither the eftate, title, e 


Re 


; I 


x : 2 + aan 8 5 2 > 


a poſſeſſion of the feoffee, as required by 


the ſtatute, but an eſtate. differing | in. its 

nature and title from it; the eſtate of the 
feoffee only marking the continuance of that of 
the ceſtuique uſe. It rather appears; from | 
the words of the ſtatute, that ceſtuique uſe 

would have the ęſtate and title of the feoffee, 


which is but an eſtate tail. The ſeiſin of 


the feoffee cannot ſerve the uſe in fee: in 


the ſame manner as if an eſtate was limited 
to A. for life, to the uſe of C. in fee, here C. 


has clearly but a life eſtate, though the uſe is 


declared in fee v. And there is no incon- Vaugh. 49. | 
ſiſtency in making the conſtruction above- 3 
mentioned, for then C. would have an eſtate ; 4 
tail to the heirs a his body; which-is the 

ſame with an eſtate tail limited to one, and tze 

heirs of his body abſolutely x. However, as « vide; Chas 

theſe obſervations: are certainly liable to ob- ca. 7. 


jections, I muſt ſolicit the indulgence of the 


learned reader. 

But admitting that a tenant in tail cannot 
be ſeiſed to a uſe according to ſtrict legal 
notions; yet if lands were to be deviſed or 


| conveyed to a man in tail, to the uſe or in : 


truſt for another perſon, or to do any par- 
ticular act, this would be 4 truſt, the per- 
formance of which equity would enforce 7: » vide 


for truſts are the mere creatures of ęquity, Vera. 4. 


which would never. allow. them to fail o ng = 1 FER 


account of any diſability in the truſtee; 75 9 


was de- 


it is a rule in equity, that every ceſtuique ney 50. 1 3 80 
truſt, whether a volunteer or not, with or v< by * | 


Without conſideration, is entitled to the aid faprs, vp. 
of the court, in order to avail himſelf of the 


benefit of his truſt *. Therefore, we ſee in. 1 f. 2 
| F3-: ſome 


8 . ſome. legal diſability, to 
convey. or execute an eſtate, the court of chan- 


oe; cery has removed him out of the truſt a. 
N Indeed, a prineipal rule, which equity has 


ted with reſpect to truſts, is, that a iruft 
lt never fail on account of the deficiency 
of a truſtee; and that court ſeems to be guid- 
bong the intent, in raifing and faſtening 
the truſt on the eſtate, than on account of 
any ability or difability of the truſtee, 
Therefore, whenever there is a defective or 
- =” improper truſtee, chancery acts as if there 
werte no truſtee at all, in which caſe the per 

fon who executed the truſt, and his Ace 

- ww be truſtees! themſelves. Thus, in a 


Cha. Rep. zi. late caſe b, a teſtator deviſed an eftate to 
vide Earlof a corporation in truſt for particular uſes : now 


Kildare 
eons corporation could not take as truſtees, on 


439. where the gecOunt of the ftatutes of mortmain ; nei- 


2 ther could they ſtand ſeiſed to uſes by the 


Opinion that the common law : therefore it was held, that the 


Ling migh 
a 5 75 wy truſt was ſufficiently raifed to faſten itſelf upon 


the eſtate, and that it ſhould be as if no truſ- 
tee were named ; in which caſe the heir at 
Jaw would Nn truſtee to the uſes of the 
will. However, with reſpect to corporations, 
we frequently find that deviſes to them in 
. for charities are held ood, and that the 
corporations become 8 truſtees for the 
c This is allowed by the equity 
of 43 Elrza. c. 4. f. 1. notwithſtanding 1 it is 


ie void by the Marel of mortmain ©. ne 
| Exh, 14, ſhall have occaſion to make ſome further 
7 remarks on the nature of | 7ruſts and truſtees. 


But to return to the ſtatute of uſes ; there 
_— 


. c 115 ) 


muſt be, as was before noticed, a confideration 
to raife, or declaration of 'a uſe; à perſon 
capable of ſtanding feiſed to, and of receiving, 


a uſe; and there muſt be a proper heredita- 


ment, out of Which it may be raifed, be- 


fore any uſe can be properly executed by the 
As the ſtatute mentions the words uſe, ron- 
fidence, or truſt, it ſeems to execute the poſ- . 

ſeſſion to the uſe, whether expreſſed in any 
of thoſe words. Thus, if a man conveys or 

de viſes in fee, in truſt for B. or in truft that 
B. ſhall take the profits, this is a uſe exe- 
cuted in B by the ſtatute: or if an eftate 
is limited to J. S. and his heirs, in truſt that 
J. A. ſhall take the profits during his life, 
this is alſo a uſe executed by the ſtatute d. 
So in the caſe of Broughton and Langley 


Prec. Cha. 345, 
© 2 Salk. 6379. 


lands were deviſed to truſtees and their heirs, 12 bag. | 
in truſt to permit A. to take the profits 


during his life, and afterwards the truſtees 
were to ſtand ſeiſed to the uſe of the heirs of 

the body of A.; and it was held that the 
ſtatute executed the uſe in A. for life, by 
which conſtruction he had an eſtate tail exe- 
It is faid, that in all caſes, where a uſe 
might have been raifed by the common 
law, and was formerly compellable to be 
performed by the chancery, the ufe ſhall be 


now executed by 27 H. 8. * Thus, where « « Brownt, 
A. granted and deviſed the reverſion after an 181. 


eftate for life, it was held that the reverſion 
Paſſed by way of uſe by virtue of the word 


grant, and conſequently no aftornment ' was 


neceſſary, for the word grant was ſufficient 


: - 2 bk x 18 : 7 J * 


to paſs the u.; and as the chancery would 
have compelled the execution of it, ſo the 
| £2 Mod-252, ſtatute now executes it b. Beſides the words 
VI. pr, 17, mentioned in the ſtatute, the word intent will 
16. alſo raiſe a uſe; therefore, where a man 
made a feoffment in fee ſub conditione, ca 
intentione, that his wife ſhould have the land 
fror life, remainder to his younger ſon in fee, 
the feoffor died, as did alſo the feoffee with - 
out making any eſtate. The heir of the 
feoffor entered as for a condition broken; 
but it was reſolved, that this was no condition, 
baut an eſtate executed preſently by the ſta- 
| PaLeon.2- tute, according to the intent of the parties b. 
Moor, 722, So in a ſimilar caſei, where a man made 
733: pl. 1999: an abſolute feoffment in fee; but there 
was a deed of defeazance made at the ſame 
time with the feoffment, which gave the 
feoffor, and his heirs, a power of entry after 
quiet enjoyment, by the feoffees for 100 _ 
years, and after the 100 years had elapſed 
it was held by the judges, that the lands were 
veſted in the heir of the feoffor by 27 f. 8. 


for that it appeared to be the intent of the | 


feoffor, that he ſhould have the lands again 
after the 100 years poſſeſſion by the feoffees. 
This intent was the u/e of the feoffment, 
which aroſe out of the poſſeſſion: of the 
ar and was executed by the ſtatute of 
nes. .... „ „ - 
According to the conſtruction placed on 
the above caſes, it appears, that the courts 
have been willing not only to rectify, but 
annihilate uſes. However, on account of 
ſome legal ſcruples and equitable deciſions, 
the above obſervations have ſome —_ . 


85 ng ) ; 


which Fi be better: underſtood is N 
come to ſpeak of ſuch caſes as are out of the 
ſtatute; I ſhall only here remark, in addi- 


tion to what has been ſaid, that though i it be 


the intention of the parties, that the uſe /hould 
change from one perſon to another, yet if 


 . that intention is not expreſſed on a 2 — 


conveyance, or by ſufficient words, or ot | 
legal requiſites, the uſe will be deemed to re- _ 
main as it originally was, and will not be 
executed to the perſon it was intended for. 
Thus *, where 'T.8. by indenture coyenant- 
ed and granted, in conſideration that A. B. 
had conveyed divers lands and tenements o | 
him in fee ſimple, after the death of the ſaid 
A. B. that he the ſaid F. S. would levy a fine 
of other lands, whereof he ſtood ſeiſed, to the 
faid'T, S. for life, remainder-to the ſaid * 
B. in tail; there was no fine levied, and it was 
held that this covenant to levy a fine did not 
change or raiſe any uſe, ſo. as to cauſe it to 
be executed by the ſtatute. Here we ſee 
only a covenan to make a conveyance, which 
covenant was not like a coyenant to ftan 
ſeiſed, or indeed like any other conveyance; 
for in effect it was nothing more than a ca- 
venant to make a conveyance, out of Which 


« Dyer, ery 96.4. | 


uſes would ariſe : and until that n un. 


was made, the uſes remained as they were 

before. a 

Upon the em of this caſe it fink 
been held by more modern reſolutions, that 

articles entered into before marriage to ſettle. 

lands to certain uſes, do not raiſe any uſes 

till a conveyance is made to create thoſe uſes 


according to the articles Thus it has boon | 


t 1200 


held, that 3 articles have been 3 ; 
into to ſetttle lands to certain uſes, and before 


a ſettlement has been made purſuant to thoſe 
articles, an actual conveyance to uſes, dif- 


ferent from thoſe mentioned in the articles, 
has heen made, the uſes ſo raiſed by the 


1 ; r. W. 436, Conveyance ſhould hold good againſt thofe 


439, 447+ 
Edwards v. 


en ö 


P. W. S2 


articled to he raiſed l. So too in 2 caſe of 
Trevor v. Trevor u, where A. in; conſidera» 


i tion of an e marriage, covenanted, 


| [ae and granted, with truſtees: to ſettle 


nds to the. uſe. Sof himſelf for life, without 


impeachment of waſte, then to the uſe of his 
intended wife for life, remainder to the uſe of 


the heirs male of the body of A. by his in- 
tended wife, and the heirs 1 of ſuch heirs 
K = remainder to the uſe of the heirs 
far ever. A. covenanted, that until 

ach aſſurance ſhould be made to ſuch uſes, 


that he and his heirs would /tand ſeiſed to the 
uſes mentioned in the articles. There was no 


ſettlement made according to the articles, 
and ſeveral years afterwards A. levied a fine 
to other uſes, Now the queſtion was, whe- 
ther the uſes were properly raiſed by the 


articles, and the covenant to ſtand ſeiſed, 


ſo as to be executed in A. by which A. 


would have an eſtate tail executed in him, 


If that was the caſe, then the fine would have 


| barred the iſſue in tail; and it was held by 
the lord chancellor, that the intention of the 
parties by the articles was, that A. ſhould 


only have an eſtate for He, with remainder to 
the firſt and other ſons in tail, that the chan- 


_ cery, in decreeing a conve yance to execute 
the 1 would: preſerys. the intention: * 


3 


7 


% 
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the articles themſelves did not raiſe any uſes, 
ſo as to be executed by the ſtatute; and as 
to the covenant to ſtand ſeiſed, that was 
only intended to raiſe uſes, until ſuch time as 
the uſes intended to be created by the ſub- 
ſequent conveyance were well and truly raiſ- 
ed; and though, the covenant did raiſe the 
uſes, till ſuch time as the conveyance was 
made, yet when the conveyance ſhould be 
made, it would overturn the uſes under the 
covenant, and have relation to the time when 
the fine was levied. Of courſe it was decreed, 
that the fine levied by A. was void (he being 
only tenant for life) as to the barring the re- 
mainder to his ſon; and that a conveyance . 
ſhould be executed to the ſon of A. (A. 
being dead) and to the heirs male of his 
body. This laſt cafe not only ſhews us, that 
uſes articled or covenanted to be raiſed are 
not executed by the ſtatute, but that chan- 
cery, in deereeing an execution of them, en- 
deavours to preſerve the intention of the par- 
ties, though contrary to the expreſs words 
of the articles. To enter, however, into an 
enquiry concerning the prevailing doctrines 
of chancery, in decreeing an execution of 
articles, and truſts, does not ſeem applicable 
to this work, Indeed, Mr. Fearne, in his 
Treatiſe on Contingent Remainders, has 
| handled that ſubject in ſo maſterly a manner, 
that any further attempts to elucidate it would 
be fruitleſs. I ſhall only here obſerve, that 
all uſes, when raiſed before the ſtatute, were 
executory, becauſe they were only to be exe- 


cuted by ſubpcena out of chancery, So that 
Before the ſtatute there were two kinds of exe, 
CE ets I.» 


cutory ; the one already raiſed, and the 
other only articled or covenanted to be raiſed. 


But the ſtatute has now done away that diſ- 
tinction, as uſes, when properly raiſed, are 


3 


«4 4 


> 


immediately executed. However, ſince the 


introduction of truſts, the ſame difference 


ſeems to prevail with reſpect to them; for they, 


like uſes before the ſtatute, are merely execu- 
tory, even when they are properly created; for 


whenever they are executed, then they no 
longer continue truſts, but form a legal eſtate. 


They may alſo be executory before they are 


raiſed; as ſuppoſing money to be deviſed or 


articled to be laid out in the purchaſe 
of lands, which, when purchaſed, fhould 


be ſettled to certain, and upon particular 


truſts; now, until the lands are purchaſed, . 


neither the uſes nor truſts can be raiſed : but 


x =» VidegP.W. 
211 to 129. 
Lechmere V. 
Carliſle. 


x0 2 Atk. 583. 


executory ®, 


ſtill they are truſts execuzory, and the ceſ- 


tuique truſt ſhall compel the truſtees to pur- 


chaſe the lands. Lord Hardwicke therefore 
has very properly denied the diſtinction be- 
tween truſts executed, and executory ; holding 


n 
* 


* 


that all rruſts are, in the notion of the law, 


* 


I ſhall now add a few more caſes, to ex- 


plain what conveyances or words are neceſ- 


Dye i, 162. a. 
Allo 166. a. 


ſary to change, or transfer a uſe from one 


8 to another. Thus, in the caſe of 
ingfield and Littleton v, where A. cove- 


- nanted, that ſhe would ſuffer a recovery to B. 


— 


cher ſon) his heirs and aſſigns, to and for 


ſuch uſes, as in a ſubſequent indenture ſhould 


be declared. B. covenanted that within 


eight months after the recovery ſuffered, he 
would make an eſtate to A. for life, remainder : 


to 


- 


E 


. „ 


to B. and C. his wife in tail, remainder over 
in fee. The recovery was ſuffered accord- 
ingly; but no further declaration of the uſes 


made. And it was held, that neither the re- 


covery nor covenant of B. changed the uſe; 
for the recovery was to certain uſes, and un- 


til thoſe uſes were properly declared (the co- 
venant of B. to make eſtates not being a ſuf- 
ficient declaration of the uſes) the uſe reſult- | 
ed back to the recoveree. 


So where A. 4 feiſed in fee, covenanted inettas. 788. £40 


with B. in conſideration of a marriage to he 


had between J. S. and J. D. the ſon of the 
one, and daughter of the other, that certain 


lands ſhould from and immediately after the 
death of A. remain and be unto the faid J. 
D. and J. S. and to the heirs of the ſaid J. 
D. to the only w/e of the ſaid J. D. and. J. S. 


and to the heirs of the ſaid J. D. In this 
caſe, though the marriage took effect, yet no 
uſe aroſe by the covenant; it not being a co- 


venant to ſtand ſeiſed ; but only that the 
lands ſhould remain. Theſe caſes all tend to 


prove that uſes cannot be executed, before they 


are properly raiſed. 


In addition to what has borkl faid, concem- | 
ing the execution of reſulting uſes by the ſta- 


tute, it may be-obſerved, .that a perſon may 


have a greater eſtate in a reſulting uſe, after 
a recovery ſuffered, or fine levied, than he 

had before: and the ſtatute will execute 
ſuch greater eſtate. Thus a tenant in tail 


has but an eſtate tail both in the poſſeſſion, 


and the uſe : but if he ſuffers a recovery, or 


levies a fine, without declaring any uſes, the 
uſe will reſule to him in fee, and of _ the 
: tute 


= 
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IT 6 ſtatute will execute it r, It may alſo 0 no- 
''7 ticed, that the ſtatute of frauds, 29 Car. 2. 
"which requires all declaration. of truſts to be 

in writing, does not extend by expreſs words, 

to uſes and truſts ariſing by implication of 
law. Indeed it has been held, that as reſult- 
ing uſes are immediately executed by the 
ſtatute, thereby becoming a legal eſtate, 
the ſtatute of frauds did not intend to inter- 
meddle with legal eſtates, but only with mo- 

*1P.W. 112, dern reſulting truſts . However that may 

vie a Vera. be, it is very certain that the doctrine of re- 

294, 295- ſulting uſes, and truſts, is not at all reſtrain- 

ed or affected by that ſtatute. _ 
Rents may be conveyed to uſes by the 
ſtatute, as well as lands; and not only rents 
in eſſe, but alſo rents de novo. Thus a 
grant of a rent charge de novo for life to 
à certain uſe is good, notwithſtanding there 
is no inheritance in being of the rent at the 
Baſes, 43. time of the grant. Indeed Perkins makes 
a diſtinction between the grants of rent 
charges in eſſe, and de novo. "Yoon grants of 
the former in fee, he ſays, that either a conſi- 
deration, or expreſs declaration, is necefſary 
to raiſe the uſe; but in the latter, the uſe 

7 Perk. f, 530, will be in the grantee without either “. 

ot The ſtatute not only executes the uſe 

„ upon common law grants of rents, but, by 
the fifth clauſe, provides for the execution of 

rents, where any perſon or perſons ſtand ſeiſed 

of lands to the intent that another perſon 
ſhould receive a rent thereout. According 
then to this clauſe, if lands are limited to A. 
and his heirs, to the u/e and intent that B. an 
his heirs may receive a xent therequt ; ; 4 

11 "wo 


(16 | 
would have the legal eſtate in the rent exe- 
cuted in him by the ſtatute. But if lands 


were limited to A. and his heirs, in truſt to 


receive thereout a rent charge, and then the 


rent is declared to the uſe of B. and his heirs, 
here the legal eſtate of the rent is in A. ». 


227 W. 229, 


The rent, in theſe caſes, ſhould regularly Sa. v. 


recoverer, conuſee, &c. and not out of the poſ- 
ſeſſion of ceſtuique uſe; for in Cromwell's 


be limited to ariſe out of the poſſeſſion of the Ea 


cafe, where a rent was limited to ariſe out of 


againſt the true reaſon of the law *. 


the poſſeſſion of ceftuique uſe, the Chief Juſtice 
Vaughan thought it to be a great ſtrain 


* Vangh. $2. | 


The caſe of Cromwell 7, fo far as it relates Co. 69. v. 


to the preſent point, was as follows: A re- 
covery was covenanted' to be fuffered, 


wherein A. ſhould be recoveree, and B. re- 
coverer; to the uſes and intents following, 


! 


viz. to the uſe of C. and his heirs, rendering ibid. 12. b. 


for the fame a rent to A. (the recoveree) 


now the queſtion in this caſe was, whether 


the rent to A. could be executed in him out 


by the ſtatute? It was urged that the ſtatute 
intended only to execute the rent out of the 


poſſeſſion of the recoveror, and not out of 
that of ceſtuique uſe. Here, notwithſtand- 
ing the uſe was firſt limited to C. and then 


the rent created; yet, as it appeared that the 


intent of the parties was, that A. ſhould have 
the rent, it was held, that the rent was well 


executed by the ſtatute. 
As the ſtatute executes all rents in i fc; or 


| for life, or years, fo it transfers all remedies, 
a Tens Mcidens N but e 


of the poſſeſſion of ceſtuigue uſe, as executed 


N 
ij 
E 
| 
| 
| 
' 
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2 Mod. 138, rights. Thus bn. A. granted a rent 


charge to B. and C. in truſt for M.; habendum © 

to them, their heirs, executors, n 

tors, and aſſigns, in truſt for M. for life, with 

a clauſe of diſtreſs, and a covenant for pay- 

ment of the rent to truſtees, to the uſe of 

MN. it was the opinion of the whole court, 

that as the rent charge was executed by the 

ſtatute, ſo all rights, incident thereto, was 

transferred to ce/tuigue uſe.: and as the power 

of diſtraining was ineident to the rent charge, 

it paſſed to the ceſtuigue uſe. But the cove- 

nlant for payment of the rent was collateral 

to the land, and was not transferred to ce/+ 

tuique uſe. This rent charge was executed 

by the Frft clauſe of the act, which transfers 

the eſtate, right, title, and poſſeſſion, of the 

truſtee ; but as to the fifth clauſe, concerning 

rents, it particularly gives to ceſtuique uſe the 

remedy of diſtreſs, and © all other ſuits, en- 

* tries, and remedies for ſuch rents as if the 

« ſame rents had been TT 'and really 

granted to them“ 

On account of the words i in the beginning 

of this clauſe, which are, where alſo di- 

vers perſons and and be ſeiſed of and in, 

&c. there was a doubt whether the ſtatute 

extended only to ſuch rents as were in being 

at the time it was made; or to ſuch as were 

afterwards created; but . thoſe words were 

4 5 held to. be explained by ſome that e | 

Jer, 363. b. viz. © were or /hall be ſeiſed, &c *.” | 

| Secondly, What conſtruction has been ta- 
| ken, after the uſe either in fee fimple, fee jad, 

7 or life, or years, has been executed in ceſ- 
tuique uſe ? I have particularly mentioned the 
execution of uſes i in a ſimple, fee tail, &c. 

5 in 


(] 


in contradiſtinction to uſes executed in re- 
mainder, or reverſion. . 
It is very obvious, that as the ſtatute bids | 
made the eſtate of ceftuique uſe a legal, inſtead | 
of an equitable one ; and entirely diveſted the on 3 
feoffecs of all eſtates whatever, many of the 
doctrines and incidents are now at an end, : 
which attended the uſe when in its fiduciary „ 
ſtate d. With reſpect to the feoffee, he has aComm. 333+ | 
no intereſt at all in the land, therefore it 
cannot on bis account eſcheat, or be for- 
feited : nor be aliened nor ſubject Either to 
dower or courteſy on account of his momen- 
tary ſeiſin. On the contrary, it is ſubject to 
eſcheat, to courteſy, dower, &c. in conſe- 
' quence of the ſeiſin of ceſtuique uſe, and 
in ſhort, to all the incidents to which a 
legal eſtate is liable©. But as lands were ibid. 
not, till ſome time after the paſſing of 
that act, deviſable, ſo ceſtuique uſe, who 
had then the _ _— could not deviſe 
N. rte. $37 
I proceed now more regularly.1 to explain 9 
in what reſpect uſes, executed by the ſtatute, 
agree with the rules of the common law, and 
in what they differ. And firſt, with reſpect 
to the limitation or creation of eſtates. It may 
be laid down as a pretty general rule, that 
the ſame words neceſſary to limit an eſtate 
in fee fimple, fee tail, &c. on a conveyance 
by the common law, are equally neceſſary 
ſince the ſtatute on a conveyance to uſes. Tt 
is true, that if before the ſtatute a man had 
bargained and ſold his lands without inſett- 
ing the word heirs for a valuable conſidera- 
ol e r ever watches 3 
conſci- 


) 
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conſciences of men, would SR decreed an 5 


execution of the uſe in fee; becauſe the con- 
ſideration entitled the bargainee to have the 


* x Co. 100. b. fee . But as the ſtatute now executes the uſc, 


_ co Latt. a) b. 


i Gilb.uſcs, 78. 


._ Perk, ſ. 166. 


and the bargainee has a legal eſtate, the ſame 
conſtruction muſt be had upon this legal 
eſtate by the ſtatute, as was put upon eſtates 
at the common law. Therefore, in the caſe 
- >. Path the bargainee ſince the ſtatute could 
only have an eſtate for life f.. Upon the ſame 
N if a man ſince the ſtatute bargains 
and ſells lands, or makes a feoffment, &c. 
to the uſe of another perſon, and his aſſigns, 
or to him for ever, in ſuch caſes. the bar- 
gainee, &c. has but an eſtate for life, accord - 
ing to the rules of laws. And it ſeems that 
if a man makes a feoffment to the uſe of B. 
and his heirs male, as this limitation would % 
common law have created a fee ſimple ®, fo 
will it on a conveyance to uſes create the 
ſame eſtate i. 5 
And in one very particular inſtance the 
courts have ſeemed unwilling to diſpenſe 
with the ſtrict legal notion of limitation on a 
feoffment to uſes: thus at common law the 
clauſe of warranty was held not ſufficiently 
powerful to enlarge the eſtate given by the 
habendum; that is, if an eſtate for. life was 
gave by the habendum, and the feoffor war- 
ranted the lands to the feoffee, and his heirs, 
yet the feoffee would have had but an eſtate 
* life*, So where A. in conſideration of 
Jy © 7,000, enfeoffed B. C. and D. for ever, 
with a clauſe of warranty to them and heir 
_ heirs in formd prædidta; in this caſe we ſee 
chat B. C. and P. have a ſeiſin n : 


% C TT FE, 


n 


themſelves in # perpetuum, which eſtate i in . 
uſe, according to the doctrine of the common 
law, was but an eſtate for their lives. ee 
came the clauſe of warranty, which ſeemed 
to indicate an intention of giving the fee, by 
erxpreſsly mentioning the word heirs. - But 
by the better opinion, it ſeemed to he held, 
kf B. C. and D. had but an eſtate for cheir 
lives, by the expreſs declaration of the uſe in 7 
Forma præditta l. „ n tore, 169. 4. 
However, in ſome n the law ati man; „ 
ner both of creating and limiting eſtates, have „ 
undergone alterations ſince the introductioenn 
of conveyances to uſes, quite contrary to the 5 
ſimple maxims of the common law. Thus 
it was primd facie abſurd that a man ſhould 
make a conveyance, or give poſſeſſion by „„ 
livery of ſeiſin to himſelf; and therefore if a 2 
man made a feoffment of his own land, unto 2 
himſelf and a ſtranger, the ſtranger took the 4 I 
whole, for a man could not enfeoff himſelf u. recen, 
But now if a man enfeoffs another to the uſe | 
of himſelf, or to the uſe of himſelf and a c 
ſtranger, this is a good limitation of the uſt, 
and the ſtatute executes it in himſelf alone in 
the firſt inſtance, and in him and the ſtranger .. 
in the ſecond®. This manner of W Lit. 23. d. 
lands to one's ſelf can be effected by a feoff- 
ment, fine, recovery, or leaſe and releaſe; for 
in each of theſe conveyances the ſeiſim is fleſt 
given to the feoffee, &c.; and that ſeiſin is 
ſufficient to ſerve uſes declared to the feoſſor, 
&. or any other perſon. But in a bargain... 
and ſale where 9 uſe firſt paſſes, and hen 
the poſſeſſion is executed in the bargainee, 
belt he has an eſtate executed by the 
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„ 
. An ache uſe can be deelared to the 
bargainor, according to the rule of law, that 


ede e. . a uſe cannot be limited to ariſe out of a uſe . 
. 1456. b, And yet a man may covenant to ſtarid feiſed 


to the uſe of himſelf, as will zppe 
more fully. 1 ok | 
"A > an could] God the 3 bh 
convey to himſelf, ſo neither could he make 
his own fight heir a purchaſer. Thus, if a 
man had enfeoffed another for life, remain- 
ger to die bei of tha body .of the feoffor, this 


hevagfter 


. . remainder. to the heirs of the body had ben 


v Dyer, e But it was held, that if a man had 
b. 


made a feoffment, levied. a fine, ſuffered a 
recovery, or conveyed by leaſe and releaſe, 
to A. in fee, tothe wie of A. for life, remain 
der to the heirs of the body of the grantor, 


| +Colitiand. this remainder was good a. For here the 


before the ſtatute quite diſtin from the poſ- 
e ons to the other. 


grantor departed with the whole. fee fimple, 
and in fact he conveyed no poſſeſſion to the 
beirs of his body, but gave the whole ſeiſin 
in fee to the grantee; and only limited the 
aſe; to the heirs of his body, which uſe was 


ſeſſion, though indeed the ſintutc has arinexcd 


By this mode then of conveying to uſes 


| many real conveniencesarc experienced, quite 


uuknown to the rigid maxims of the com- 
mon law. Men can now modulate their pro- 
perty fo as to ſerve the contingencies of their 
families. A man, by firſt giving the ſeiſin of 


land to certain perſons in fer by a convey- 
ande, which operates by way of tranſmutation 


of poſſeſſon, may give himſelf an eſtate for 
28s OO Oe nn 


4 


0 or may make himſelf tenant in tail, Ne. or 
do any other adts ſuitable to his intention, 
and agreeable to the wiſhes of the parties. 
Again; by the common law, generally 
4 ſpe peaking, no ee could take a preſent 4 
80 by the dum of the deed, who was 
not previouſly mentioned in the premiſſes r. 12 all ab. 6. | 
But in Samme's caſe*, where A. enfeoffed Nas; wm. 
E. habendum to the faid B. and C. their Co. Litt. 46, b. 
| heirs and aſſigns, to the uſe and behoof f 3. 
the ſaid B. and Be. their heirs and aſſigns, 
it 5 79 wt op _ =E ns not _ 
"= premintes, could take 'no poſſe | 
originally by the habendum, and — 84 | 
livery, made according to the intent of the 
indenture, did not give any thing to C. be- 
cauſe as to him it was void: but though the 
feoffment did not give any /cifin to C. yet it 
did to B. and his heirs, which f ſeifin was 
ſufficient to ſerve the uſe declared to E. 
Therefore the uſe limited to B. and C. was 
, and the ſtatute. executed it. But this 
limitation of the uſe to a perſon not named 
in the premiſſes would be void in a bargain 
and 8 for the reaſons juſt before men- 
tione „ 
d 17's rule fir; that if an ſtate 1s 55 
limited to to, and the one is capable at the 4 
time of the grant, and the other incapable, 
the former ſhall take the whole t. lun 4. c. 16. by 
grant to a man and his firſt ſon unborn; the 
grantee, the father, took the whole, and the s 
ſon could never take”. But the law. of uſes · 2 Rall. ov 
has made an alteration in conveyanoes of this #7: 
kind. Therefore, if A. makes a feoffinent in 
1 to B. to the uſe of B. and his wife that | 
K * 1 


gi 
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all be, and afterwards B. marries; fiow 
though the whole veſted in B. at firſt, yet 
| upon his marriage his wife takes jointly with 
» Moor, 96. him v, The uſe in this caſe firſt veſts 
634. 


7 — . wholly in B. and upon his marriage it ſhifts 


1 Ce. 101. a. to him and his wife: it therefore rather turns 
upon the doctrine of ſecondary or ſhifting uſes, 
which I will endeavour to explain: I ſhall 
only premiſe, that by the common law, a 
grant to a perſon who, at the time of the grant, 
was incapable of taking, was utterly void; 
as if I made a grant of an annuity to the 
right heirs of J. S. who was then living, 
the grant was abfolutely void x. But ſince 
the introduction of ufes, if a feoffment is 
muunade to the uſe of the firſt fon of the feoffor, 
| which ſon is not born at the time of the feoff- 
ment, or to the uſe of the feoffor's wife that 
fall be, &c. this limitation of the uſe is 
good ; for though the limitation of the uſe be 
to a perſon uncertain, and there is no parti- 
eular eſtate of freehold limited before the 
grant, yet in order to fupport this limitation 
the law conſtrues the uſe in the mean time 


* Perk, f. 52, 


V Ba. uſes, 615 to be in the feoffor ; but upon the happen- 


| ing of the contingency, . then the uſe ſhifts 
- Roll. ab. from the feoffor to ceſtuique uſe :. Indeed 


79%. , another chief reaſon, why at common law 


tte above fpecies of grant was void, was, 
-. + becauſe no eſtate of freehold could be granted 


'* Co. Liu. 217. fo commence in futuro a: as a grant to B. in 


. 1 N , E 2 3 
1 fee to commence four years after the grant. 


& Vent. 204. But at the ſame time, if there had been any 
preceding eſtate of freehold granted to ſome 
perſon to ſupport this future grant, that had 
been good. Thus if a grant had been made 
e | 5 5 to 


4 1 


to J. 8. for life, remainder to the firſt fon 
10 or right heirs of + D.; or if a feoft-. | 
ment and livery had been made to J. S. for 
ten years, remainder to J. D. in fee; now 
though a grant to the firſt ſon, &c. of J. D. 
would have been void without the eſtate for 
life given to J. S. or the remainder to J. S. 
without the eſtate for years in the ſecond in- 
ſtance yet with the intervening eſtates the 
remainders were certainly good. The courts 
then, on conveyances to uſes jn order to ſup- 
port limitations where no particular eftate is 
granted, have generally made a en M 
eſtate by implication ; thereby eſtabliſhing a 
maxim of equity, that ſo much of a uſe, as a 
man does not diſpoſe of, remains with him; 
as a grant to the uſe of B. to commence four 
years from thence, is good: for till the 
. expiration of the four years, the uſe reſylts 
to the grantor ®: or if a man covenants to 
ſtand ſeiſed to the uſe of his own heirs of his 
body ©; or bargains and ſells his lands e 
ſeven years ©; in each caſe the grant is good, h. uſes, 63. 
and until it takes place, the uſe reſults.” How - 
ever, it has been faid, that a feoffment to the 
uſe. of the right heir of B, then living, was 
void e. Theſe things have been partly e * 1 Salk. 225, 
plained before f. To what therefare has been * Supra. 128 to 
ſaid on that point, J ſhall only add, that the ( Liu 42 b. 
courts have not only countenanced reſulting 1 8. 
uſes upon conveyances to uſes, in order to 16. 
ſupport ſubſequent limitations where no par- Roll. Rep. 
ticular eſtate has been limited; ſuch as a C. Rt ng c 
conveyance to feoffees, releaſes, &c. to the | 
uſe of the feoffor's, releaſor's, &c. intended 


ih to his firſt ſon unborn, or to the i 
0 


en Salk. 675. 


. 161, 


of his body (in which laſt caſe indeed wWe 
have ſeen that he has an eſtate tail executed 
in him) but they have alſo decreed reſulting 
uſes, where the uſe, previous to the limita- 
tion, has been limited away for a term of 
N 2 Thus in the caſe of Penhay and 
#2 Vera. 370. Hurrell s, where lands were conyeyed to the 
235, 2:8. - uſe of truſtees for ſeventy years, if A. ſhould 
ſo long live, remainder to truſtees for 500 
years; and from and after the death of A. 
| | then to the uſe of B.; it was objected that 
. | the limitation to B. was void, it being a free- 
Nat hold to commence in futuro: for no eſtate 
for life was limited to A. and the remainder 
| was to take effect before the determination of 
the term of 500 years, But the court held, . 
that an eſtate for life reſulted ' to A. which 
would ſupport the limitation to B. In this 
caſe no uſe was limited to A. the grantor; 
and limiting the uſe of the term of years tothe 
; truſtees was no proof of an intention that the 
uſe of the freehold ſhould not reſult to A. in 
| order to ſupport the limitation to B. Suppo- 
—_ - fing the term of 500 years had been made 
| determinable on A.'s death, like the term of 
70 years, then it ſeems that there would have 
been no neceſſity for an implied eſtate for 
life, reſulting to the granter; for the pre- 
ſumption, that A.'s life would not have ex- 
ceeded the term, would of itſelf have ſup- 
ported the remainder to B. according to Chief 
Juſtice Hale's opinion, in. the caſe of Weale 
v Pollex,67. and Lerver b. But as it was, the limitation 
Fearne, 13,15. to B. was not a remainder expectant on the 
determination of the term of 500 years; for 
it was to take effect, according to the limi- 


N 


tation, ** the Santinuance of the. dunn. 5 „ ; 


| caſe of Fenhay-and Fiumel bad beenfimited. 


to A, then the conſtruction would have been. "0 
different. Thus in the caſe of Adams and "mY 
Savage i, where lands were conveyed by leaſe 2 Sa. 619 
and releaſe to truſtees, and their heirs, to the * 
ue of A. the relegſor for ninety -nine years, 
remainder to the uſe of the truſtees for 6, 
1y:five years, remainder to the uſe of the heirs 
male of the body of A.; it was held that no 
uſe for life reſulted to A. and conſequently 
that the remainder to the heirs: male of A. 

was void, there being no freehold-eſtate pre- | 
viouſly limited to fuppart it. So there aan 
be no reſulting uſe to a perſon, who has not 
the lands conveyed in his own right, Thus ** : 5 Gl 125 | 
where huſband and wife covenanted to levy-vide other 
a afine of the wife's land, to the uſe of the e 
of the body of the huſband on the wife to be 1 F. w. 2 
begotten, they had iſſue, and the wife died: 2 mm 
it was held, that the limitation tO the heirs of 207. 8 
the body of the huſpand was woid: for taking 22.3. 
it as a remainder, it was void, there being no 0 
precedent eſtate of freehold to ſupport it ; for 
the huſband could have no cltats for like by 
implication, he being a ſtranger to the eſtate. 
All the caſes put of grants of future or ſprin gg 
ing uſes, have been on conveyances, which k 
give the grantees a ſeiſin to ſerve the future 
uſes when they ariſe; and in the mean time 
to ſerve a reſulting or declared uſe to the 
grantor ; for when it happens, that the uſe 
cannot in the mean time reſult, and that + 
there is no particular eſtate limited capable ay 4 


a 8 the FEY or future vie, 
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5 jo We” the Basten 1s void, as in the bah 


of Adams and Savage, and Davis and Speed, 
before cited. But with reſpect to deviſes the 
caſe is far different; for in theſe there is no 
neceſſity that the pr. Boi ſhould part with a 
; Preſent ſeiſin to ſerve an executory deviſe, 
when it comes in eſſe; for if a man deviſes a 
future eſtate to ariſe upon a contingency, as a 
deviſe to the heirs of J. S. when he ſhall 
have one, &c. the eſtate, in the mean time 


' 7 115 by 186; deſcends to the heir at law of the deviſor l. 


But it is not my intention to enter into > the 
doctrine of executory deviſes. 

- In the caſe of Penhay and Hurrel, it came 
to be an objection, that though on a cove- 
nant to ſtand ſeiſed, there might be a reſult- 
ing uſe to ſupport a future uſe or remainder, 
yet on conveyances which operate by tranſ- 


mutation of poſſeſſion, there could be no ſuch 


- , reſulting uſe. But by the opinions of the 


m Co.Lit.22.b 
23. a. 
” oor 161, 


, nell. Rep. 
14. 


Lords Coke and Hale, and by the authority 
of the ſame caſe of Penhay uh Hurrel, it 
ſeems that ſuch reſulting uſes niay be as well 
on a conveyance, which operates by tranſ- 
mutation of poſſeſſion, as as on a covenant to 
' ſtand ſeiſed m. 

When a man makes a Rn sen to 9 
uſe of the heirs of his body, the law, we 


have ſeen, conſtrues an eſtate for life to reſult 


to him in order to ſupport the limitation to 
the heirs of his body; ſo that the feoffor has 
in him, on ſuch a feoffment, ſince the ſtatute, 
a legal eſtate tail executed in him; and this 
legal eſtate tail can only be barred by the 
uſual modes of barring eſtates tail, viz. by 
9810 or recovery. But if a man covenants _ | 
. ſt 
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ſtand ſeiſed to certain uſes upon Ac evi 

ſuch a marriage, or any other contingency, if 
before the contingency happens, the ſeiſin out 
of which the uſes are to ariſe is deſtroyed; 
that is, if there be no perſon who can and 
ſciſed to the uſes, when the uſes ariſe; they 


can never be executed. Therefore, if before 
marriage the covenantor (the uſe of the fee 
reſulting to him till marriage, and not for life, 


as in a limitation to the heirs of his body, 


and he having the feiſin in him to ſerve the 
future uſes, in the fame manner as a feoffee 


to uſes) makes a feoffment in fee in tail, or 


4,4 
Rr” 
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for life (ſecus as to a leaſe for years ) upon COT | | 


a good conſideration, and without notice of 


the uſes, the eſtates limited after the mar- 
riage will never ariſe . 


The doctrine of ſhifting or fender? vis Loh 


is principally occaſioned by the ſtrictneſs of” 
two maxims of the pong + law. The firſt 
is, that where a man has once limited a fee, 

he can limit no farther eſtate upon it; or in 
other words, he cannot make that eſtate in ' 
fee ceaſe as to one, and take effect by way of 
limitation on a contingent event as to another 
| Perſon. Thus, if a feoffment had been made 
in fee, with a proviſo to make it ceaſe as to 
the feoffee, and go over to a ſtranger, upon 
the payment of à certain ſum, &c. this limi- 


'» Vide Moor, 
1 733 


e 


tation was void p. For as a” remainder it » Vide 


could not take effect, a remainder being a C. 
remnant of an eſtate in lands or tenements 
_ expeflant on a particular eſtate: and as a con- 


dition it was void; for no perſon can take 


advantage of a condition, but the grantor and 


his heirs. TOTO it being neither a re» 


mainder | 
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. nor a condition, the Ane ben over 
was void by the common law. It would 
be inconfiſtent to ſuppoſe; that a remainder, 
Which is the remnan of an eſtate in lands and 
3 tenements, could be limited after a grant of 
=: the whole fee. But the ' ſame inconſiſteneß 
5 would not appear, if the remainder was li- 
mited after an eftate tail, for life or years: 
| but then the remainder, when kmited after 
+ Fearne 100 thoſe eſtates, ſhould by the rules of the com- 
18. ah ed. mon law wait their regular determination 4. 
Pe Therefore, the ſecond maxim was, that where 
an eſtate was limited to a perfon in tail, or 
for life, upon à condition to make the eſtate 
ceaſe upon a contingent event, and to make 
' it paſst0 ſtranger before its regular deter- 
| mination: this condition was void; for it 
was not a remainder, it not waiting the de- 
termination, but being in abridgment of 
| the particular eſtate; and it was void as a 
* condition to veſt the remainder by the entry 
1 of the grantor; for ſuppoſing the grantor to 
enter for a condition broken, duch entry 
would avoid the firſt hvery, and of courſe 
deſtroy the remainder, which was created 
by that livery. But both theſe rules have 
undergone alterations. With reſpect to the 
latter, if a man now limits an eſtate in fee to 
the uſe of A. in tail, or for Jife, until B. re- 
turns from Rome, and then to C. upon the 
return of B. from Rome, the limitation to C. 
„ I ia ne of the preceding 
* Butl. note 1. 
ö 3 me, however, that a diffe- 
ence ſhould be made between thole caſes, 
where . TT only Paſta in the firſt 
inſtance 


# a 
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| inſtance with an eſtate /e/5 than the fee, ſuch 
as a plain gift in tail, or leaſe for liſe; and 
thoſe, where the grantor departs with the 
whole fee, thereby transferring a ſeiſin to the 
_ grantee to ſerve uſes limited to create. Parti- 
_ cular eftates; ſuch as a feoffment in fee to 
the uſe of B. in tail, or for fe, provided, when 
C. returns from Rome, it ſhall then be to tie 
uſe of C. &c. For in the former cafe, in order 8 
to make the eſtate ceaſe before its regularlx 1 
and legally appointed period, and go over to 
another, there ſhould be regular words of li- a 
mitation, expreſſive of the intention of the PR 
parties; in which caſe the remainder is ſaid | 
to take effect by way of conditional limitation. 
The words of limitation are /o long, mile, or 
until. When theſe words are uſed, then « jo co 41. b. 
immediately upon the contingency happen» Oo. Lit. 14. b. 
ing, the eſtate of the grantee ceaſes, and the 
next ſubſequent eſtate veſts. But if mere 
words of condition are uſed, then the eſtate 
limited upon ſuch condition to go to a third 
perſon will be void as a remainder, and as a. 
conditional limitation. Theſe words of con- 
dition are generally upon condition, ſo that, | 
or provided*, Therefore, if a leaſe for life 10 co. 41. b. 
is made upon condition, that if a ſtranger pay 1 


the leſſor C. 20, then immediately the land + 
ſhall remain to the ſtrangers. This, as a Plowd. 29:b, 


condition to give the ſtranger entry, is void 
as a remainder it is void, being in abridg- 
ment of the particular eſtate - there being 
alſo expreſs words of condition, it can not 
enure as a conditional limitation —and as a 
ſpringing uſe, it can never ariſe; for to create 

s ſpringing uſe, there ſhould be a . . 

gs JM 


X ; | © 


X 140 7). 
ſeilin i in ome one to fave it, ich. it Tomes - 


in eſſe but here there is no ſeiſin to ſerve 


the ſhifting uſe ; for the, leſſee has only a 
ſeiſin to ſerve the uſe implied to himſelf, and 
when his eſtate for Hife is determined, the 
ſeiſin to ſerve the uſes is determined allo. 


But if a feoffment had been made in 453 to the 


1 uſe of A. for life, and if B. does ſuc 


7 


 * a Leog. 16. 


thing, 
then to the uſe of B. in fee, the uſe to B. may 
well take effect 1 in ee of the eſtate 


for life of A v. 


That, even at the common law, Gt 


the afftance of /pringing or ſhifting uſes, an 


* 


* W. Jones, 5 8. 
Vide 

Co. Litt. 2 14. b. 
Co. Eliz. 360. 


eſtate tail, or for life (without a ſeiſin in fen 
to ſerve ſuch uſe in tail, or for life, being firſt 


limited) might be limited to ceaſe before its 


natural legal expiration, and go over to. a 


ſtranger upon ſuch ceſſure (which it could 
nt do by way of a condition, and a remain- 


der limited thereon) is a point well explained 


in the caſe of Foy v. Hyrd *, where it is re- 
ſolved, that if there be tenant for life, re- 
mainder in fee, upon condition that tenant for 
life, being a feme ſole, ſhould continue un- 
married, and ſhe afterwards marry, though 


the heir may enter, yet he thereby (by ſuch 


entry) defeats the remainder. But if an eſtate 


is made /o long as A, ſhould continue un- 
married, remainder to a ftranger, upon the 


marriage of A. her eſtate ceaſes, and the re- 
mainder takes effect. So if a giſt in tail is 
made, remainder over, provided if tenant in 


t ul goes to Rome, his eſtate ſhall ceaſe and 


determine; here if the donee, goes to Rome 
his eſtate ſhall not ceaſe. But if an eſtate 
rail is given to B. . L. goes to or returns 


* 


from Rome, remainder to 4a ſtranger, upon : 


the happening of either of the contingencies | 2 5 


the eſtate tail will _— 1118 the remainder 
take effect. 1 
If then an eſtate rail, or hs 17 is 1 
(without firſt limiting the whole fee, and 
then declaring the uſe in tail, or for Ii ife) and 
ſuch eſtate tail, or for life, is intended to ceaſe 
as to one, and to take effect as to another, 
proper words of limitation ſhould be uſed. 
But the change of the eſtates in this caſe does 
not operate by way of a ſpringing or ffting 
uſe; not only becauſe, before the ſtatute, 'a 


uſe could not be limited to ariſe out of 


the ſeiſin of a tenant in tail, or for life, but 
becauſe this kind of conditional limitations, - 
when operating by way of ſhifting or ſecon- 
dary uſes, take effect, whether the words, 
which - cauſe their taking effect, be wotds 
of limitation or condition. But in theſe caſes 
it is neceſſary to limit the whole fee. Thus, 


if a feoffment is made in fee to the uſe of 


J. S. in fee, in tail. or for life, provided or 
upon condition, that if B. returns from Rome, 
that then the »/e ſhall be to C. or from 
thenceſorth to the uſe of C. in this caſe upon 


the return of B. the uſe will ſhift to Cx. 5 3 ce. 20. a. 
This rematk is further warranted by ano cy i ws b. 
ther caſe *, where A. levied. a fine to, and to *Cro.Eliz.638, 


the uſe of B. in fee, upon condition that B. 
ſhould pay A. L£.4. per annum, and in default 
of payment, to the uſe of A, for life; it 


was held, that as this was limited to the -- 


Ver, it was a condition; but if it had _ 
limited to a ft 7 anger, 1 it would have een a 


Cel Banki UT upon the noa-performance 0 
N | 


a Plowd. 421. 
Moor, 99. 
wy 
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| of the condition. To prove this, the caſe of © 
Bracebridge a was cited, which ſo far as it 


relates to the preſent point was, that A. 


ſeiſed of the reverſion of ſome lands, l 


them to B. and C. and their heirs, to the ſe 
of them and their heirs, p condition to pay 
a certain ſum on a certain day; in default of 


which they ſhould ſtand ſeiſed to certain 


uſes: default was made, and it was held, that 
by virtue of the 2) H. 8. 10. the uſe was . 


diveſted out of the grantees. 


With reſpect to the firſt Wim of the 
common law above. alluded to, that a fee 


cannot be limited on a fer, the doctrine of 


uſes has made a great alteration therein. 1 


ſhall only cite a few of the leading caſes on 


-  this'point, which will at the ſame time con- 


Bro. feoff. al. 
u ſes, pl. 30. 
ei tes 6 E. 6. 
B. N. C. pl. 423 · 


firm the remarks juſt made. 
'The moſt known and celebrated caſe; 18, 
that cited from Brooke's Abridgment®, where 


it is ſaid, if a man makes a froffinent i in fee 


to the uſe of W. and his heirs, until A. pays 
a certain ſum to W. and then to the uſe of A. 


and his heirs, the uſe is firſt executed in W. a 
by the ſtatute, and then A. pays the money: 
the uſe upon ſuch payment is ſhifted from W. 


and veſted in A. But it is ſaid to be the 
moſt prudent method for A. when the future 


uſe comes in eſſe, to enter in the name of the 


feoffees, and his own name; otherwiſe there 


may be a. doubt, whether the uſe un 


| Ra4b.41s. 


2 without ſuch ent. 
So in the caſe of Spring v. Cæſar e a fine 
Was re to the uſe of A. and his heirs, if 


N. not pay a certain ſum to A. be- 


on an appointed, fine, and if he i 


TY 


hen to ihe uſe of R. 55 lle, nd 3 
the uſe of R. in fee; upon the payment of 
_the money it was held, that the uſes would 
according to the imitation. 


In the caſe of Lloyd v. Carew a, A. and B. Are 
two filters, ſeiſed of lands in fee, in conſide- Pat. 437. 


ration of à ſum of money paid to A. and an 
intended marriage between B. and C. by 
leaſe and releaſe conveyed all their lands to 
the uſe of B. and C. for their lives, remain- 
der to their firſt and other ſons in tail male, 
remainder to the daughters in tail, remainder 
to C. in fee: Provided that if there be no 


ive between Land C. living ab the e 


of the ſurvivor of them, and that the heirs of 
B. ſhould: within twelve months. after the 1 5 
death of B. and C. dying without iſſue, pay 


dhe heirs aid afigns of C. £ 4000; then the 


. i remainder in fee, fo limited to C. and his 
heirs, ſhould ceafe, and that then the pre 
. miſes ſhould: remain to the right heirs of B. 


for ever. B. and C. levied a fine to the uſe 


of C. in order to extinguiſh the ſpringing 
uſe to the heirs of B. After the death of B. 


and C. upon a diſpute between the heir f 


B. and the heir of C. it was determined in 
parliament, that the fine did not bar the pro- 

_ viſo, for that the land never was, nor could 
be, in E. who levied it: and that the proviſo 
was within the reaſon of the Duke of Nor- 
_ folk's caſe, where it is ſaid, that future in- 
tereſts, ſpringing truſts, or 'truſts executory, 


and remainders, thut are to atiſe upon con : 


. are quite out of the rule, and 
e e W MEE 


, 5 0 1 
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mote conſideration but fuch as will ſpeedily 


wear out. 
Secondary uſes will alſo ariſe, though the 


eſtate upon which the uſes are limited to 


ariſe does not take effect. Thus it was ſaid 
by the Lord Dyer, that if A. makes a feoff- 


ment in fee of a manor, part of which is in 


leaſe: for years, to the uſe of the feoffee and 
his heirs, upon condition that the feoffee 
within ten days pay to the feoffor . 1000, 
and if he fail, then to the uſe of the feoffor 
for life, remainder to the uſe of his firſt ſon in 
tail, the money is not paid, and then the leſſee 


attorns (after the ten days) to the feoffee : 


this attornment is good to raiſe the ſecondary | 
5 uſes, though the firſt uſes did not take effect 
Len. 242. for want of ſuch attornment before e. 
- Theſe caſes will ſerve to ſhew the nature ic” 
ſhifting or ſecondary uſes. Thoſe who with 
to ſee further into the caſes on this ſubject, 
are referred to thoſe (amongſt others) cited | in 
> *Dyer 314.a.d, the margin; . 


b. | 
8 Where a perſon grants the whole fee: away, 
pl. 24 determinable upon a contingent event by way 


5 tous. of ſhifting uſe, there the ſhifting uſe, it ſeems, 
cannot be barred. Thus, if lands are given 
to the uſe of A. and his heirs, until B. pays 


him £.10, and then to the uſe of B. A. can- 


Pig. Rec. 134. not bar this contingent uſe s. Therefore, a 


Palm. 132-135: contingent or ſhifting uſe in this reſpect dif- 


d. afes, pi. co. fers from a contingent remainder, which may 
Ne Thu be barred, as will be ſhewn hereafter. But 
Co Lit. a5 1. b. this limitation of a ſhifting uſe. on a deed 
under fol. agrees with an execufory deviſe after a pre- 


angle bt vious deviſe of the fee, as was determined 


oro. Jac.g90.jq the ae of Pells and Browne. How- 


1 187. ever, 


8 4 5 


| deviſed portions for his daughters out of 


1 VVV 
ever, in 2 caſe b, where Aa fine was cove- * gare 4332 
nanted to be levied, and afterwards levi“ 
accordingly to the uſe of the covenantor,, _ 
till a marriage was ſolemnized between A. 

and B. and then to A. for life, with many 
remainders over : Before the marriage, .and. 
conſequently before the veſting of the ſpring- 

ing uſes, the covenantor, being ſeiſed in fee, 


_ _ theſe lands, and died, and then the marriage 
tock effect: it was held, that though the 

deviſed portions could not, yet a deviſe of 

the land itſelf would have barred the ſhifting 

| uſes. So in the caſe of Wood and Reynolds * c Eliz. 
it was held, that if a man covenants to Bitz. 28 uf. 

ſtand ſeiſed to the uſe of himſelf in fee, | 

till ſuch a marriage, and then to other con- 

tingent uſes, he may deſtroy. theſe ſhifting . 

or contingent uſes before they ariſe, by 

making a feoffment in fee, in tail, or for life, 


upon a good conſideration, and without no- us 
tice: but that a leaſe for years would be inn 
ſufficient for that purpoſe. © Cro.Jac.16g. 


the preceding rule in this manner; if the 
ſeiſin, out of which the ſpringing or future 
uſe is to take effect, is 1 the future 
uſe cannot take effect: therefore if A. cove- 
nants to ſtand ſeiſed to the uſe of ſach a wife, 1 
as he ſhall hereafter marry, until the mar- UE 
nage the uſe reſults to himſelf in fee, and it A 
is out of his ſeifin that the uſe to the wife is 
to be ſerved : Now, if he deſtroys that ſeiſin, N 
before the uſe comes in eſſe, the uſe, when it 
ariſes, cannot be ſervedè. But if A. makes · vide Moor, 
a feoffment to B. in fee, to the uſe of C. in Bo 15% 
WCW e 
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 Co.Litta iid, Do may bar the limitation over 


| Talb.2z8, has been determined by feveral 


fee; but if D. pays ſo much money, then to 

| As. in fee; here if C. (who has the legal eſtate 
ſince the Ratute) makes a feoffment, ſuffers 

a recovery, &c. the uſe to A. is not barred 
from taking effect; becauſe that ſhifting uſe 


is ſerved out of the ſeiſin of B. the feoffee, 


For which reaſons, the caſe repotted: by | 


7 = and not out of the eſtate of ceſtuique uſe. 
| x. c. 137- Brooke f, which is againſt this doctrine, has 


It is a general rule, that where an eſtate 
tail is given, and a ſecondary or ſhifting uſe 
i limited thereon, that the tenant in tail by 


fe Sid. 38. been denied to be law s. 


vader fo. 274+ Thus if there be a limitation of an eſtate tail, 
b. o long as ſuch a tree ſhall ſtand; tenant in 
tail may bar this limitation by a common 

11 Mod. 111. recovery, or fine i. The ſame rule holds 
with regard to a limitation of a ſecondary 

fee, or ſhifting uſe upon a deviſe in tail. 


* a8alk. 570. Thus in the cafe of Page and Hayward e, A. 


vide 1 Lev. 3 


2 Sid. 102. * deviſed to his daughter B. and the heirs male 
3 of her body, upon condition, and provided 
ſitme intermarry with, and have iffue by C.; 
and in default thereof, remainder over: A. 
and D. her huſband ſuffered a recovery; and 

it was held that the recovery barred the li- 

„ „ 12 Eh. oh 
Where a fee is given, or deviſed, with a 
ſhifting uſe, or ſecondary fee limited thereon, 
this ſhifting ufe, or ſecondary fee, muſt be 


vide ch. ea. expreſsly Hmited to take effect within the 


49, 50. 1 Lead 3 5 1 * 7 TREE PEP 
Pes. Cha. 14, Compaſs of a life or lives in being, and 


2 


1 Eq. ab. 188, twenty-one years after, otherwiſe it will 


C. 11. 


Ga. Temp. come within the reaſons of a * 15 


lIimita- 


5 15 149 ) 
- limitation of. time beyond a les ie . 
being, is not, as Mr. Hargrave m 28 „ 
bbſetrves, arbitrarily. preſcribed; therefore 258 | 
the caſe of a poſthumous child, it may be 
extended to a few months beyond the ſpace _ 
of twenty-one years. But here we muſt make 
a diſtinction, when the whole fee. is firſt 
kmited away with a ſhifting uſe, or ſecon- 
dary fee thereon, and when the limitation ies 
in rail. In the former caſe, we have ſeen | 
lat the ſhifting uſe muſt be expreſsly con- 
fined to the period of a lift or lives in being, 
and a few months over, becauſe as theſe | 
kind of fhiſting uſes are not barrable by 
recovery, they would tend to @ \perpetuity. bY 
Thus u, if an eſtate is limited to A. and his © Butl. note, 17 
_ herrs, and if B. (a perſon then in eſfe) dies ran. 
without leaving any iſſue living at his de- bd. | 
ceaſe, or if, having ſuch iſſue, all of them 
ſhould die without having attained the age 
of twenty-one years, then to C. and his heirs; 
this limitation to C. is good, becauſe not 
Umit&d after a total failure of heirs, or heirs of + 
the body of B. But if an eſtate is limited to 
A. for Efe, remainder to truſtees to preſerve 
contingent remainders, remainder to the firſt 
and other ſons of A. in tail, remainder over, 
with a proviſo that if B. dies, and there 
ſhould be a total failure of heirs, or heirs of 
the body of B. then the uſes limited to A. 
and his ſons ſhould ceaſe, and the lands re- 
main to C.; this limitation to C. is good, 
becauſe when the firſt tenant in tail comes 
into poſſeſſion, he may bar it by a common 
as recovery, and therefore there is no OY of 
” Bt Ann e 1 
* I. 2 . | In 
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In caſes where a ſhifting uſe depends up- 
don the performance of a condition, which is 
illegal, or fraudulent, the ſtatutè will not 


= VN execute the uſe, upon the performance of the 


condition. Thus, if there be a limitation 

to the uſe of A. and his heirs, provided that 

if he give a mortal blow to any perſon, that 

the uſe ſhall ceaſe as to him, and remain to 

another; this is fraudulent to prevent an 

„Moor, 725. eſcheat, and therefore is void. 

Another obſervation occurs, that all fu- 
ture and ſhifting uſes ſhould be limited to 

ariſe out of the eſtate of the feoffees, conuſees, 

rieleaſees, &c. and not out of the eſtate of 

ceſtuigue uſe; for if it is limited out of the 

"eſtate of ceſtuique uſe, then it would be a uſe 
8 ariſing out of a uſe “: whereas there is 

always a ſuppoſed poſſibility of eſtate in te 

Feuſees, releqſees, &c. to ſerve theſe future 


uſes, when they come in efſe. Therefore if 


A. enfeoffs B. in fee, to the uſe of C. and his 
heirs, with a proviſo, that if D. pays C. 
L£.100, that then C. and his heirs ſhall ſtand 
ſeiſed to the uſe of D. and his heirs, this 
limitation to D. is utterly void : for it ought 


to ariſe out of the eſtate of B. the feoffer, 


and not out of the eſtate of C. the ceftuigque 

e. 137 a. He d. But here we are to diſtinguiſh be- 
| tween this caſe, and one where the ceſtuique 

uſe covenants to ſtand ſeiſed to a uſe, on the 


vibe: 90 pl Per formance of a certain condition.” Thust, „ 


where A. bargained and fold his lands to B. 
who covenanted, that if A. paid to B. and his 
heirs J. 20 by ſuch a day, that then B. ſhould 
Rand ſeiſed to the uſe of A. and his heirs; 
it was wy by the Lord Dyer, that upon 

8 | * | 


payment of the 1 the uſe would Fi oY 
_ raiſed to A. but that a tender of the money 
was inſufficient for that purpoſe : and that ch 
if a feoffment had been made with ſuch a 
condition, that a tender alone would ve. kai 8 
been ſufficient to raiſe the uſe. | = 
In the caſe of Holloway v. 'Pollatd *, „A. a 
bargained and ſold land to B. for 4. 500, 1 
upon condition that if A. paid B. £500 | 
might re-enter, and be ſeiſed to the 6 He of 
k and his heirs, until he ſhould attemt 
to alien without the aſſent of B. and then to 
the uſe of B. and his heirs: a fine was le. 4 
vied to thoſe uſes; A. paid the £.500, and „ 
entered: afterwards A. aliened without the „ 
aſſent of B. It was held that no uſe aroſe to — If 
B. the bargainee upon the alienation of A. 
becauſe the bargainor, entering for the con- 
dition, was in of the old u/e and eſtate, and 
could not be ſeiſed to any other uſe; alſo 
the fine was levied to B.; by which A., ho 
was the conuſor and alſo bargainor, and who - 
came in according to the limitation of the uſe 
of the fine, could not ſtand ſeifed to any other 
uſe; for if he could, then there would be a 
uſe ariſing out of a uſe. 0 MS 
With reſpec to the imitation. of e e 
in uſe ſince the ſtatute (diſtinguiſhing between 
remainders and future or ſhifting. uſes) they 
now follow the rules and reaſons of eſtates, | 
executed in poſſeſſion by the common bow Ih Ka e 
for though before the RE. if a feoffinent 6! Cor 34. . 
had been made to the uſe of A. for year, 
remainder to the right heirs of B. this limita- | 
tion had been ty. "becauſe the freehold ' 
was in the feoffees W . 


1 
* . 


gy Co. 130. A, 
134. b. 
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as the poſſeſſion is transferred to the aſs," no 2 
ſuch limitation can be valid; and the re- 
mainder to the right heirs would de utterly. 
void v. This is owing to the neceſſity, which 
there is at the common law, for a freehold to 


| 5 ſupport A. contingent temainder. 


J truft, I have now explained how, Te 


in what caſes. the creation and limitation of 


eſtates by way of uſe fince the ſtatute agree 
with, and differ from the antient common 


- bw mode of limiting and creating eſtates. 


I ſhall now. proceed to ſhew what alterations 


the learning of uſes has made in on antient 


N laws relative to remitter. 


It is not my intention here to enter into a 
diſcuſſon of the laws of remitter, as they 


ſtoocd at the common law. I ſhall only pre- 


miſe, that by the common law, if tenant in 
tail had enfeoffed his ſon in fee, which ſon 


at the time of the feoffment was within age, 


E Litt. ſ. 660. 


and the tenant in tail died; and the ſon, to 
whom the feoffment was made, had entered 
as heir in tail, he would Have buen remitted 
to his former eſtate *. But ſince the ſtatute; 
if tenant in tail makks a feoffment in fee to 


. of his iſſue being within age, and to z 


his heirs, and then dies; and the right of the 


eſtate tall deſcends to the iffue, being within 
; Nill the iſſue ſhall not be remited ; for 


tlie ande has the uſe in fee by the feoffinent, 
and then the ſtatute executes it in fuch man 
ner, and plight, as it was firſt limited. But 


11 Litt. 348. 


in this caſe, if the iſſue waves the poſſeiſion, 

and. brings a for medun in the dęſcender, and 
fecovers Ar 5 W be hall be 
remitred?. 1 0 


5 8 In 


(n 

1 the example juſt put, thy entry of the... 
iſſue was not lawful, for the eſtate tail was 
diſcontinued by the feoffment; therefore it 
is a kind of general rule, that if an in- 
fant, or a woman, having right of lands 
Aiſcontinued, wherein entry is not lawful, if 
the ſame infant or feme covert comes to 
that land by way of «/e raiſed out of the 
eſtate, the firſt taker ſhall not be remit- 


ted :; the caſe of the iſſue in tail is an in- Hob. 266. 
5 ſtance to this rule. So in Amy Townſend's 
caſe *, where tenant in tail, in right of his» Dyer, 54.4.b. 
wife, made a feoffment in fee to the „ 


of his wife; remainder to his ſon and heir 
apparent in fee. Thie feoffor and his wife 
died; and it was held, that neither the wife 
nor the heir in tail was remitted. However, 
though the firſt taker is not remitted, as in the 
caſe of the ' iſſue put by Lord Coke, yet it 
ſeems the iſſue of that iſſue, or the one in 
remainder after the Aeſt ber N be re- 


: mitted b. 1 058 1 PO Litt. 348. 
Amy — caſe was not helped dy d Dyer, $4. b. | 


the 32 Hen. 8. the feoffment being made 


before that ſtatute®, The 32 Hen. 8. c. 28, 8 | 


gives the wife an entry againſt the huſba 
fine, or feoffment. The caſe, therefore, of 


nd's nts FRY 4 * 


Duncombe v. Wingfield 4 has very much Hob. 254. 


eleared the law, religion to remitters. So far e bog 


as is neceſſary to our preſent conſideration; it 
was thus: A. and B. his wife, being ſeiſed in 
fee in right of B. levied a fine with proola- 
mations to the uſe of them two, and the heirs 
of their two bodies hegotten, remainder to ]. 
8. w_ remainder to W. in tail, remain- 


der to B e wife) in fee; afterwards " ON 


alone. 


were ſettled, The firſt point was, that where 
huſband and wife are tenants in ſpecial tail, 


( ) 


alone levied another fine with proclamations 
to the uſe of himſelf and wife in ſpecial tail 


as before; remainder to himſelf 1 in tail, w 1 


mainder to himſelf, and E. M. in fee. B. 
died without iſſue, and then A. died. Upon 
this ſtate of the caſe, three material points 


and the huſband diſcontinues by fine or feoff- 
ment, and takes back an eſtate in ſpecial 
tail to himſelf and wife, the wife is 1p/o fatto 
remitted, and of courſe the huſband; though 
it is true the huſband is ſo far bound by his 


own af}, that he cannot claim it in his own 


perſon. -That in Amy Townſend's caſe the 


right of the wife was not within the ſaving of 
the ſtatute of uſes, and of courſe ſhe was not 
' remitted againſt the expreſs words of that 
ſtatute: but that the 32 Hen. 8. had changed 
the reaſon of that caſe, ſo that now, the uſe 


being raiſed to the wife out of the eſtate 


created by the fine, ſhe is not in of an eſtate 


diſcontinued, but of an eſtate whereupon ſne 
might enter after her huſband's death; and 


that a right of entry was ſufficient to ſupport 


her remitter, without an actual entry. That 


it was true the fine of the huſband alone 


finally and totally barred the iſſues in tail, 


and therefore differed from a feoffment at the 


common law, yet the entail, which. is barred 
to the iſſues, remained notwithſtanding the 
fine to the qvife in right, and as to all eſtates 


and remainders depending upon it, and to all 


the conſequences of — to herſelf, and to 
ade ken N as wers as n. 


| » > „ 


"04 15g Dy 


and beneficially as if the fine had not been 
| levied ——2d point. As the huſband and 
wife were both remitted to the firſt eſtate tail, 
of conſequence J. S. and thoſe in remainder 
expectant on that tail, were alſo remitted. 
But that upon the death of the wife, the re- 
mainders were diſlodged, and turned into 
rights, as they were by the fine; and would 
have been if the wife had not been remitted. 
As to the 3d point, it was held, that after 
the death of the wife, the remitter ceaſed, and 
the land returned again into the eſtate paſſed 
by the ſecond fine; which eſtate continued 
during the life of the huſband, and would 
continue as long as there was iſſue, if there 
had been any; for till then, thoſe in remain- 
der had no title to demand the land: 'butafter 
the death of the huſband and wife withant 
ſue, the entry of J. S. was lawful. In this 
caſe Lord Hobart held, that if after the death 
of the wife the huſband had properly ſuffered 
a recovery, he would have barred all the 
remainders depending upon any of the eſtates. 
He alſo held in another place, in the ſame  ' 
argument, that if the wife had ſurvived the 
huſband, and had ſuffered '8 recovery, it 
| would have barred the remainder depending 
upon the firſt eſtate tail ; but ſo long as there 


Vas iſſue living between them, the premiſes © 


would go according to the eſtate paſſed by 

' the ſoeond nun 8 
It is agreed by the determinations in the 

books, that if in the above caſe, the huſband 


had made a fro ment, inſtead of levying a 
fine, that it would not have barred; but only 
have diſcontinued the right of the iſſue e. 1 Lev. 49. 

| „„ 8 There . 63. 
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Therefore; as the wife by ** entry would 


have been remitted, ſo ſne would have purged 
the diſcontinuance, and reſtored the right of 


the iſſue, by reſtoring the diſcontinued eſtate 


1 Rall. Rep, 


260. 

. Moor, 846. pl. 
1143. 

B N. C. 218, 

8 Co. 72. a. 

8 Lade, 33 t 


1 
* 


tail. If too a tenant in tail makes a feoff- 
ment to the »/e of himſelf in feef, or if te- 
nant in tail makes a feoffment to the uſe of 
himſelf for life, remainder to B. for years, and 


does not diſpoſe. of the reverſion 8; in either 


caſe, the iſſue it ſeems is remitted, though the | 


tenant in tail himſelf is not. In the ſecond + 


eaſe, indeed, the iſſues may avoid the leaſe 


for Nen... 
After what hes: bk already neriatiink 


5 concerning the doctrine of uſes, it is eaſy to 


perceive, that it has made ſome alterations 


in the law of jaint tenancy. In caſes of eſtates 
at common law: unity of time was abſolutely | 


neceſſary to create a joint tenancy ; for joint 
tenants could not take at different periods. 


eco Nu. 9.4. 


bid. 188. a. 


Thus, if a man made a feoffment to B. and 
his children, and their heirs (B. baring may 
children) the-children- could not take® 
if lands had been demiſed for life, nds 
to the right heirs of B. and C. B. had iſſue 
and died, and then C. died leaving iſſue; yet 
the heirs of B. and C. ſhould not be joint 
tenants, becouſe one moiety veſted at one 
time, and the other at another i. Vet, it 
ſeems, if a feoffment had been made in foe, 
and the ſes of it limited according to the 


| limitation af the eſtates,” in either of theſe 


caſes there | would have been a good joint 
tenancy created upon the falling in of either 


of the contingencies, according to the com- 


15 mon 995 that if a man enfooffs another 2 


( b 


the aſs of B and ſuch a wife as he mall after- 
wards marry, though B. takes the whole 3 
firſt, yet upon his marriage he becomes joint 
tenant with his wife k. So a diſſeiſin to the * 13C0.48. * 


uſe of tub, and one agrees to it at one time, dyer, 274. v. 


and the other at another: this is good) Joint 155 3 
tenaney . e 
"Theſe are the 5 obſervations 
which occur to me with reſpect to wies 
executed in polleifion. n Proceed now to 
explain, - ; 
Thirdly, What that ink Nat u 
when a uſe has been executed i in e or Few” 
ve,, Hh 
I have .made this Mon, nor: horgefe 0 
there is any thing that can be mentioned 
here, which could not have properly been 
included in the preceding remarks; but ra- 
ther from a with to follow the order of the 
ſtatute. The particularity which the ſtatute 1 
has ſhewn in firſt mentioning the execution 
of uſes in fee fimple, fee tail, for life, and Yor” NI moon 
Years, and then in remainder and reverſton 
its ſtopping at the words remainder and rr ber- 
ion, and not adding even the words or others 
| wiſe, are Eircumtances which, as Lord Bacon 
obſerves m, clearly indicate that the ſtatute = Ba ven 48. 
did not mean to execute inferior uſes, or in 
other words, it only intended to execute ſuch 
uſes as the feoffees might have executed by a 
conveyance. Therefore, it is now ſet-⸗ 
tled, that where any perſon is ſeiſed to a 
uſe in poſſibility or contingency, that uſe is 
not executed by the ſtatute, as will be 
ſhewn, eu ve” come to peak of of bode in 0 
contingency. © WOE | 


«3 3 Co. $7. 


ON Litt, 168. 
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7 tr) 17 | 
With reſpect to the limitation oft remain- | 


| ders out of the eſtate of the feoffees, we have 


ſeen that they follow the rules of the com- 


mon law; and indeed ſufficient has been 


faid on that ſubject. I ſhall add a few rules 


reſpecting uſes in reverſion; for as remain 


ders depend upon particular eftates, and as 


reverſions do not, they greatly differ. There 
is, however, a general rule, by which we may 


be guided in diſtinguiſhing the one from the 


other, viz. where a particular uſe, and the uſe 
limited upon that particular uſe, are both 


new uſes; in this caſe the fubſequent uſe 1 2 


' » Ba. uſes, 46. 


% 


Dyer, 186. a. b. 
8 Roll. ab. 82. 


remainder. But where the particular uſe is a 
neu uſe, and the remnant of the uſe the old 
uſe, in this caſe the ald uſe is the reverſion a. 
Thus, by the common law, if a man had 
made a gift in. tail, or leaſe for life, remainder 
to his own right heirs: now this remainder 


5 had been void; for it was a remnant of the 
Co Lill. 22. b. | 


old eſtate, and not a remainder o. o GG afgs 
man makes a feoffment in fee to the u/e of 
ane for life, or in tail, remainder to the »/+ of 


his own right heirs; in this caſe, though the | 


whole fee is firſt limited, yet as only a par- 
ticular eſtate in the uſe is limited away, and 


the remnant is limited to his own right heirs, 


this remnant is the old uſe, and therefore a re- 


» Co.Litt 22.b. verſſon, and not a remainder p. The conſe- 


Moor, 284. 


bl. 437. 


quence is, that the anceſtor, though he has 
no particular eſtate limited to him, may 
encumber it as a reverſion, though he could 
not do ſo, if his right heirs took by pur: 

chaſe. So if a feoffment is made by A. to 


the uſe of himſelf for years, remainder to b. 


in bro remainder to the 0 heirs of ag 


ee, EY 


this is void as u remarneer:to; the right heirs, 
but it is good as a reverſion in A. which 


he may deviſe ; for the uſe returned to the 


eolfor for want of a conſideration to re- 
tain it in the feoffee, till the death of the 
feoffor 1 | 
In theſe caſes we oe the eſtate morell from 
the perſon, to whoſe right heirs the uſe was 
limited: but if it does not move from ſuch 
perſon, then the limitation to the right heir 
is not a reverſion. but a contingent remain- 
der; provided ſuch perſon takes only an 


* 4 
Co. L tt. 22. b. ; 


Moor, 371. 


a Roll-ab 448. 


eſtate for years, whilſt the freehold to ſup- 


port the contingent remainder remains in 
another. Thus*, if a ſettlement is made by 


| a third perſon to the uſe of A. the huſband 


for ninety-nine years, remai inder to- truſtees 
during the life of A. to ſupport contingent | 

remainders, remainder to the wife for life, 
remainder to the firſt and other ſons of the 
marriage, remainder to the heirs of the body 
of the huſband, remainder to the right heirs of 
the huſband; this remainder to the right heirs 
of the huſband is a contingent remainder, and 
not a reverſion. 

Fourthly, With reſpett to detlaring 8 
we muſt firſt conſider who may declare 
uſes; and then the manner hk declating 
chem. 

I be king may declare . upon his let- 
ters patent, though indeed the patent of itſelf. 

| hey m7 uſe*. But if the king gives lands 
to J. S. and his heirs by letters patent, to the 
= of S. for life; here J. S. has only an 
eſtate for life, and the king has the inherit 


ew without any office found 7 for implica- 
tion 


© 4 P.W. 22 


. 
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tion out W of record ever amounts 
: to matter of record. "The queen: may "ob 5 
md. declare uſes. An infant, or perſon of non- 
ſane memory, may declare uſes; which de- 
cClaration of uſes will continue valid as 
as the conveyance, by which the uſes! ate 
2 42. b. raiſed, remains of force v. Therefore, if an 
* 1 —> infane makes a feoffinent, levies a fine, or 
_ ſuffers. a recovery, and makes a declaration 
of the uſes, the uſes will continue till the con- 
v Ba uſer, 67. Vveyance by feoffment, &c. is avoided v. But 
a covenant by an infant, in conſideration of 
marriage or blood, to Rand ſeiſed to an uſe, 
® Ibid. is utterly void x. A bargain and {ale for a 
fie; 3 #5 » ond eonfideratioli; previous to a fine being 
Ilevied to the bargainee, is a good declaration 
ag 22+ of the uſes of the fine J. If baron and fem 
* 2. Co.\57 a, levy a fine of lands, of which they are ſeiſed 
doors 23 in right of the feme, they may declare the 


SIEM Raa, 197. uſes of the fine. jornuly, or the baron alone may 


declare the uſes, which declaration will bind 
| : n b. the feme (although an infant *) if her diſalſent 
5 does not appear. It muſt be noticed, how- 
ever, that this declaration, which binds: the 
wife, muſt relate to uſes raiſed by convey- | 
aälangnaees of record; as fines and recoveries, and 
> Gilb, uſes. not by thoſe in pats, as feoffments, R.! If 
e turſband and wife bargain and ſell lands for 
money, and afterwards levy a fine to the bar- 
gainee and his heirs, the bargain and ſale is 
a4 a ſufficientdeclaration of the uſe, and it will 
2 10. 37. bind the wife for ever. And if a man, ſeiſ- 
dior all in right of his wife, covenants that he and 
this wife will ſuffer a recovery of the lands to 
certain uſes, and the recovery is ſuffered . 
e 5 1 0 covenant is a good declara 
.. . nod 


6 


tion of the uſes - bind the _ thou Fe 
is no party to the covenant, but only to the 

„ If in declaring the uſes of 'a fine ee. 
or recovery, levied or ſu ered of lands, held 

in right Ys the wife, the huſband and wife 05 

mal ſeparate declarations of the uſes, nei: 

ther of them can ſtand, and then it will be 

the ſame as if no declaration of the uſes Was 

made; in which caſe the uſe will reſult, and 

return to its former courſe, viz. to the feme, 3 

and her heirs e. But with reſpect to baron p1. 3 „ 
and feme, we muſt here make a diſtinctioorn 
between a limitation of the uſe of part of the 

eſtate of the land, and the limitation of the 

uſe of part of the and itſelf. This diſtinckilon 8 
was made in Beckwith's caſe f. Thus, if 3 56. b 
huſband and wife differ in the limitation of the 

particular uſe, and the limitation of the uſes 

in remainder are according tb both of their 

conſents ; yet the whole of the uſes are vod. 
But if the huſband and wife agree in the i= 
mitation of the uſe of part of the land tel, 
and vary in the limitation of the uſe of $f 
reſidue of the land, yet the declaration is 8 5 e | 
for the part they agreed 1 in, and void for the E 
reſidue. 5 ns | 
So if tenant for life, and ter Ley To 

levy a fine, or ſuffer a recovery, and the 

tenant for life only declares the uſes, this de- 

claration ſhall not affect the remainder-man. .. r. 1. | 
And if the remainder-man ſeals, and is party 

to a deed, wherein the tenant. for life 'aloxe 


| covenants to ſuffer a recovery, &c. to certain 


uſes, this does not bind the remainder man, 
ba. ol Ne in n reminder after 3 Join in . 


* : * 


\ 


Note B. 


3 P. W. 210, 


1 2 Co. 58. a. 
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declare different uſes with reſpect to their re- 


ſpective ſhares . 


With reſpect to the manner of declaring 


uſes, from what has been ſaid concerning re- 
ſulting uſes, the neceſſity to make ſome de- 
_  claration to ſnhew the intention of the parties 


in the direction of the uſe ſeems very evi- 


dent. As to the conveyances by feoffment, 
and leaſe and releaſe, the uſes are generally 
declared in the firſt inſtance upon the ſame - 


deed, by which they are to ariſe: but as to 


_ fines and recoveries, the uſes of them are 


latter. After the paſling of the ſtatute 27 
H. 8. c. 10. it became to be a queſtionable 
point, whether if a recovery was ſuffered, or 
fine levied, without any previous deed to de- 
clare the uſes, any ſubſequent deed was ſuffici- 
ent to direct them? For it was thought, that 


declared either by deed precedent or ſubſequent - 


to the levying of the former, or ſuffering the 


upon ſuffering the recovery or levying the 


fine (no uſes being previouſly declared) the 
uſe reſulted back to the recoveree or conuſor, 


which reſulting uſe the ſtatute immediately 


| * 9 Co. 7. d. 


executed, as it certainly did: ſo that the uſe 


being once veſted and executed by the ſta- 


tute, it could not be diveſted by any ſubſe- _ 
quent declaration. However, in Down- 
man's caſe * it was held, that though the uſe 


_ reſulted to the recoveree or conuſor, until the 
ſubſequent declaration, yet when that was 
made the uſe was then executed, according 
to the direction of the declaration, and a deed 
to declare the uſes made four years after the 
recovery was ſuffered, has been held iter | 


a. yy Y 


61619 
ood }. In the caſe of Nightingale: and, Drer 126, 26. 
Ferrers m, it is ſaid, and indeed confirmed by "ha . 7 moos , 
the maſter of the rolls, that a very light Y: VideaRollab. 
expreſſion or words, though very... improper, US$ 53. 
will ſerve to declare the uſes of a fine and 2 769. 
recovery, which require no ſet form of words 35 8220 
for that . but only ſomething to ſhew 55 
the intent of the parties: therefore, Whenever 
the intent of the parties can be collected in 
the limitation of the uſes of a fine or recovery, 
upon any precedent or ſubſequent c | 
ance, or upon any covenant. or expreſſion 
in ſuch conveyance, it is ſufficient to declate _ 
the uſes of the fine or recovery. It follows 
from the nature of a bargain and ſale; and 
covenant to ſtand; ſciſed, that when the uſe is 
properly raiſed. in the bargainee or cov .. 
nantee, there can be no further declaration ß 
the uſe. Therefore, when we ſpeak of the 25 
declaration of uſes, it muſt be underſtood aas 
relating to ſuch conveyances as operate by 
tranſmutation of poſſeſſion. ; 
If there had 34 a deed precedent before | 
the ſtatute of frauds to declare the uſes of a 
recovery ſuffered, or fine levied, there could 
have been no averment by parol of any other 
uſes, than what appeared on ſuch -precedent 
deed®, But a /ub/equent deed or writing de- * 5 Co. 46. . 
claring different uſes oa thoſe limited in = —_ 
the precedent deed, was held to be a ſufficſent 
alteration of the firſt uſes. But this ſecond 
deed muſt have been before the recovery was 
ſuffered, &c. for after the recovery was ſuf- 
fered, Ke. the recoveree, &c. could by no 
means avoid the uſes declared before o. «Moor 1j. 


TOO it ns: 5 that a deed r pl. 243. 


®Dyer, 30). b. 
pl. 71. | 
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cedent may be explained by deed fubſequrit'y. 
But herein they made a diſtinction, viz. if a 


recovery was ſuffered, or fine levied without 
any previous declaration of the uſes, and then 
the uſes were declared by a ſubſequent deed, 
the parties by parol might aver uſes different 


18 Co. 26. a. 
9 Co. 10. b. 


from thoſe in the original fabſequent declara- | 
tion a. But ſince the ſtatute of frauds, which 
requires all declarations of truſts to be in 


writing, there can be no parol averment of a 
uſe. Subject to this ſtatute, the rules relating 


to declaration of uſes are pretty much the 


ſame as they formerly were. Therefore, ifa 


7 Comb. 419, | 
430. Ws” 
2 Salk. 677. 
5 Co. 26. a. 


declaration of uſes be made before a recovery 
is ſuffered, or fine levied, and another decla- 
ration of uſes is alſo made before the recovery, 
e. by deed or writing, this laſt declaration 
will hold againſt the firſt”, becauſe, till the 
recovery is fuffered, or fine levied, the eſtate 
is but directory, and the laſt agreement of the 
parties will avail againft the firſt. But when 


the eſtate is executed, then noavermentof other 
uſes by deed or writing can be admitted, con- 
trary to the laſt deed precedent, provided the 


recovery is ſuffered or fine levied purſuant to 


tte deed to lead the uſes. But if the reco- 


2 Salk. 67). 


very or fine vary in circumſtance from the 
precedent declaration of the uſes, then other 


uſes . averred by writing without ſeal, 


and without a formal deed . But though 
the fine does not agree with the precedent 
deed in circumſtance, yet if there be no auer 


deed of writing, the fine will remain to the 


Þr Atk. 5. 
Roll. ab. 999. 


* * 


uſes in the firſt deed or writing v. If there | 
be a recovery ſuffered, or fine levied, without 


a @ precedent deed to lead the uſes, Ones 


aach fuffaing of the recovery da hs 2 
fine, a deed is made to eee the uſes of 
them, it ſeems, that a ſubſequent deed or 


caſes, where the two deeds to declare the uſes 
differ only in particular eircumſtances, as the 
uſes cannot be directed by both de 


ſtand alone 4. 75 5 


ales anbulling-another,, et be Unde sd, 
where both of them are by the cnnſent of ull 


caſe of Stapilton v. Stapilton e, where all the * : Alk. a, 
A. was tenant for ninety-nine years, if he ſo : 5 
contingent remainders, remainder to the firſt 


miles to certain uſes, and there was a cove- 


months to thoſe uſes; afterwards they, with 


E was ſuffered, B. the eldeſt ſon died, 
and after the death of B. and before the 8 


LE ood, i. 8 
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writing without ſeal will ſerve to alter the 

uſes declared by the firſt deed, whether the 

firſt deed varies from the circumſtarices of 

ſuch recovery or fine, or noc. In theſe + alk. 616. - 


2 


} 


firſt muſt be wholly evoked, and the 
What has been Fa 27 one Jotla eon of 


parties. This was particularly ſettled in the 
foregoing rules are cleatly acquieſced in. 
long lived, remainder to truſtees to ſupport 


and other ſons of A. in tail, remainder to A. 
in fee. A. having two ſons, B. and C. they 18 
all joined in a leaſe and releaſe of the pre- 5 


nant to ſuffer a recovery within twelve 


* 


the heir of the ſurviving truſtee, joined in a , 

leaſe and releaſe to make a tenant to the „ 
precipe, in order to ſuffer a recovery to tze 

- of the firſt ĩindenture; but before any re- 


covery was ſuffered purſuant to the above 


_ deeds, A. and C. dues ee covehanted . 
nn ain 


other juſes; ani 
M 2 before 


(£5007 : 

oy before the expiration of the twelve months 
ſpecified in the fir deed, a recovery was 

| ſuffered. ' The queſtion was, whether the 
firſt deed, declaring the uſes of the recovery, 
and made by A. B. and C. ſhould ſtand, in 
preference to that made by A. and C. alone? 
And Lord Hardwicke clearly held, that the 

firſt deed by A. B. and C. was a good deed 
to lead the ufes of the recovery. That when 
A. B. and C. and the heir of the ſurviving 
truſtee, made a tenant to the precipe, they 
| _ Paſſed a defeaſible eſtate to ſerve the uſes of 
the firſt deed ; and that the recovery ſuffered 


Within the twelve months rendered that d- 


Laa. ible eſtate indefeaſible, though one of the 
arties was dead before the recovery ſuffered. 
That the laſt deed by A. and C. was not 
Aon to alter the uſes declared by the firſt 
deed, becauſe not made by the uy of 
all the parties. 

By the foregoing obſcrvations on Wech- 
tions of uſes, theſe precautions naturally oc- 
cur, viz. that in deeds or writings,” either 
to lead or declare the uſes of a fine or reco- 
ver), all parties intereſted ſhould join. That 
à deed' precedent ſeems the moſt eligible, 
. certain; which, for the fake of _ 

: ſhould be by indenture ; and that the dec 
ration of the uſes ſhould be certain in de- 
ſeribing the perſons to whom, the lands of 
which, and che Ng 25 e eee 


* Vide Shep. T. declared*. 705 


But here we are to obſerve; tar lia a 
conveyance is made to the uſe of a Jaft will 
or teſtament, the uſe in ſuch caſe is always re- 


bee oath likea will, * the life of the ap 
Peintor. 


„ 


1 'J; 


8 Hob. z 
pointor. Thust 3 A. ſuffered 2a _reco-7 He 8 


very to the uſe of his laſt will; and upon a caſe. | 


queſtion whether, after a previous appoint- 
ment of the uſes according to the power, the 
uſes limited by ſuch appointment were revo- 
cable, or no, it was held, that whenever A. 
made any particular limitation, or diſpoſition 
of the uſes, whether by laft will, or by deed, 
or writing, ſo long as he appointed that the 
recoverors, who were charged with the firſt 
uſes, ſhould ſtand ſeiſed to other uſes,” and 
builded his new limitation of uſes upon the 
former foundation, (being the recovery) and 
as an explanation of his intention expreſſed 
other uſes, in ſuch caſe the ſaid uſes were 
always revocable, becauſe they were grounded 
upon the ' firſt aſſurance, which was to the 
uſe of his laſt will, which was always ſubject 
to a change. It was alſo held, that until the 
appointment the recoveror ſtood ſeiſed to che 8 
uſe of A. the recovere. 1 
When there is a proper ſeiſin conveyed to | 
te grantee to ferye uſes declared upon it, 
1t ſeems any expreſſion indicative of the in- 
tention of the parties in directing the uſe 
(though the word 1ſ is not mentioned) will 


be a ſufficient declaration of the uſe, Thus b >Cro. N 
where a feoffment was made in conſideration ©, = eb Cale 
of marriage in theſe words, © I do here, re- lard. 


4 ſerving an eſtate for my own and my wife's 5 ife, 

give thee thefe my lands, to thee and thy 
_ * heirs;” and agcording to the opinions of 
Coke, Clench, Fenner, and Popham, it was 
held in the King s Bench, that it was a good 
feoffment to transfer a preſent ſeiſin to the 
feoffee, out * which a uſe Tout ariſe 0 d 


(066) 


the feoff for, and his wiſe 
though. 1 


xo 4 good dec 


fl. 95% verſed in the Exchequer Chamber: for the 
| judges, there held, that as the reſervation 
came firſt, and conſequently before the ſeiſin 


4 and the reſervation, | 
came before the feoffment, was a 
ation of the uſe : But Rolle i and 
Moore, 687, Moore * tell us, that this Judgment was re- 


* 


could be paſſed to the feoffee, thete was 


no. poſſeſſion in the feoffee, out of which 


the uſe. could ariſe; of courſe the uſe could 


not ariſe for want of a ſeiſin to ſerve it. And 


as a feoffment to commence. after the death 


af the feoffor and his wife, it was alſo void; 


for no eſtate of freehold can be made to com- 


mence in futuro, by feoffment and livery of 


ſeiſin immediately given thereon. So in a 
14 Term. Rep, very late caſe!, where A. granted hy leaſe 
2 King a. and releaſe a cottage, wherein he reſided, to 
gaioſt the inba- B. in fee, with a proviſo that A. ſnoulc live in 


i f 
— r ar and occupy the ſaid cottage, with the appur- 


tenances, as he theretofore had done, and 
then did, for fe - it was held that an eſtate | 


for life was well reſerved to A. The deci- 


fon of this caſe, I conceive, may be accounted 


for on two grounds. In the firſt place, as the 


reſervation of the life eſtate came after the - 


grant in fee, and of courſe after the grantee 


had a ſeiſin to ſerve any uſes, this reſervation 
ſhewed the intent of the parties to reſerve a 
fe eſtate; now this intent might very well 
| direct the. uſe, ſo as to be executed by the 
0 2 ſtatute *. On the other hand, as the eonvey- 
e, ante by leaſe and releaſe does not always, 
7 like a feoffment, paſs a preſent ſeiſin, it may 

very properly be made uſe of to paſs a.rever- 


dnn reſpect 


Mia hens, 2 after an eſtate * life b. However, with 


( 


reſpect to this latter reaſon, it is ſaid in Pio w- 
den, that a man cannot upon his own grant 
reſerve to himſelf a particular eſtate, for that 
would be to malte himſelf both 2 and 


leſſes e. : „ 4 Plowl, tes." 


By 'the 29 Car. 2.c. 3. iris Wceſliry Whit 


Perk. ſ. 7 


all re, and declarations of truſts ſhould”. 
be in writing, except truſts reſulting by ope- As 
ration of the law ; of courſe, though the uſe is- 
permitted to reſult, as jt did before the ſta- 
tute, yet ſuch reſulting uſe could not be altered 


vithout a deed, or Writing. After this ſtatute 
it again became a doubt (notwithſtanding 


Downman's caſe) whether reſulting uſes were 


not ſo executed as to exclude any fubſe- 
quent deed : therefore, by the ſtatute 4 Anne 


c. 16, ſ. 15. declarations of uſes, or fines, 


or recoveries, manifeſted by any deed made 


by the party, who is by law enabled to declare 
ſuch uſes, after the levying, or ſuffering of 
ſuch fines, of recoveries, ſhall be as effectual 
as if the act 29 Car. 2. cap. 3. for preyent- 


ing of frauds and perjuries, had not been 


made. 
Before the Fatute of frauds and perjuries, 
uſes might have been raiſed by 3 on ſuch 


conveyances, as operate by tranſmutation of 


poſleflion, as feoffments, fines, and reco- 
veries; becauſe the poſſeſſion paſſed by a 
folemn act a: but uſes could not ariſe, even 
before that act, by parol on a covenant to 
ſtand ſeiſed to Per as was determined in the 
caſe of Callard v. Callard e, before noticed; 
though uſes might always have been raiſed 
on a bargain and fale, without writing”. 
But the ſtatute bad: = 
inc- 


» 2 Co. 76. 


Roll. ab. 766. 


Co. Elis. 348. 


048 5 


CiſtinAjions uſeleſs; I hall ha bs 


that, as the ſtatute of frauds, by. an — 


ſaving, does not extend to reſulting uſes, it has 


been held that parol proof may be admitted 
iq to rebut a feſulting uſe ſince that ſtatute ®. _ + 


 Pifthly. WV has uſes are not exeeuted ty the 


7 


BI virtue of the words of the ſtatute, Pay 
neceſſary points are to be obſerved for the 


11 Co. 126. execution of an uſe 4, 1ſt; There ought to. ' 


be a perſon ſeiſed; for the words of the act are, 
where any perſon ſtand or. be ſeiſed, &c. 


3s 2d. There ought to be a ceftuigue uſe in efſe; 
the words of the act being, ſtand ſeiſed to 
the uſe of any perſon or perſons, & c. 3d. 


There ought to be a uſe in efſe, ſeil. in pol- 
ſeſſion, remainder, or reverſion 4th. The 


ce.ſtate out of which the uſes are to ariſe, 


ought to be veſted. in ceftuique uſe; for the 
words are, that the eſtate of ſuch perſon, ſo 


= ſeiſed to N 25 uſe, ſhall be adjudged in ce/- 


zuique uſe, &c, It follows from theſe max- 


| 1s, that if there be not ſeiſin in the feoffees, 


a ceſtuigue uſe in eſſe, an uſe in eſſe, and if 


the eſtate of the feoffees cannot veſt in ce 


1 Ba. plex, 45: 


tuigue uſe, there can be no execution of the 
uſe by this ſtatute. Therefore contingent _ 
uſes cannot be executed by the ſtatute”. 
The doctrine of contingent uſes is fully ex- 


- _ . plained in the two caſes of Dillon and Frene 
| (or Chudleigh's caſe) and the caſe of Wegg 


y hs” 


v. Villers : the reaſons whereof I ſhall endea- | 
your. briefly to explain. 


Chudleigh's caſe * was in effect has: A. 


enfeoffed B. C. and D. and their heirs, to 


e e, and his heirs, ine, 


of Mary (then wife of T. A) lawfully beget- 
ten, and in default of ſuch iſſue, and iſſue by 


another certain woman, lawfully begotten, o 


the uſe and performance of his laſt will for 
ten years, and after that term ended, to the 
uſe of J. S. his fon for life, remainder to the 
firſt iſſue male of J. S. in tail, and ſo on to 
the tenth iſſue; then to the uſe of W. in 
tail, and then to the uſe of M. in tail, re- 
mainder to A. in fee. Afterwards A. died 
without iſſue by either of the women, and 
the feoffees before the birth of the firſt ſon 
of J. S. enfeoffed J. S. to the uſe of himſelf 
in fee, without auy con ſideration, and with no- 
tice of the former uſes; the firſt ſon of J. S. 
was afterwards born, and the queſtion was, 
whether the feoffment by the feoffees to J. 
S. deſtroyed this contingent ule to the firſt 
ſon of J. S.; which queſtion depended upon 
another, viz. whether before the contingen- 
cy happened, i. e. the birth of the ſon, the 
uſe veſted, and was executed in the ſons? 
and it was held by the majority of the judges 
that the uſe before the contingency was noet 
executed in the ſons; and that the feoffment 
entirely deſtroyed, and prevented the execu- 
tion of the uſes in contingency, although 
made without any conſideration, and with 
Ey the argument of the judges in this caſe, 
it ſeems to be the better opinion, that upon 
the feoffment of A, all the uſes in effſe were 
immediately executed, and that there was no 
preſent actual ſeiſin left in the feoffees, nor 
were the contingent uſes} executed. That 
though there was no allual ſeiſin left in the 


— 


(a 


feoffees after the firſt feoffinent, Ss 5 
My of ſeiſin remained in them to ſerve the 
contingent uſes, when they ſhould ariſe, or 


come in eſſe. This polibilt of ſeiſin, when 
the uſes came in eſſe, enabled them to be ex- 


ecuted by the ſtatute; and though before the 
veſting of the contingency, all the eſtates had 
been diveſted, yet when the eſtates had been 


reduced and reveſted, this poſſibility in the 


feoffees was ſtill ſufficient to ſerve the contin- 


gent uſes. Therefore, if there be a feoffment 


to the uſe of A. for life, remainder to his firſt. 
fon, &c. remainder. over; if A. before the 
- -binth of @ ſon-makes 8 feoffment, this ſhall 


| tin Roll. ab. 59. 


pl. 12, 13, 14. 


diveſt all the eſtates, but ſtill there is a right 
of entry in the feoffees to reſtore the former 


eſtate, and upon their entry they have a 


ſeiſin ſufficient to ſerve the uſe to ſuch firſt 
ſon. But if a feoffment be made to the uſe 
of A. for life, remainder to B. for life, re- 


mainder to the firſt fon of B. &c. remainder. 


over: here if A. make a feoffinerit before 
the birth of B.'s fon, this: does not deſtroy 
the remainder to the firſt ſon of B. t; for there 


is a right of entry in B. which is ſufficient to 


ſupport the contingent remainder to the firſt 
ſon; therefore if B. either during the life of 
A. or after his death, enters, this will reveſt 


the contingent uſe; fo that if B. has a ſon 


born in his life-time, the uſe will be executed 
in him, without any previous entry by the 


|  feoffces. But if A, and B. had both died 


without entry made by B. and B. leaves a 
fon born in his life-time, then there is an 
actual neceſſity for an entry by the 9 


Jy ; 


Fr a =) 
in order to reſtore, and reveſt the con 
ul | „ 


lingency (ſuppoſing the eſtates previous there- 
to to have been diveſted, as in the caſe laſt 
put) the feoffees had barred their own entry, 


then the contingent uſes can never be execut- 
ed, for want of a ſeiſin in the feoffees to 


4 „ 

. P 

tin gent = 
N 5 3 


In all the above caſes, it is very clear, that 
if before the ariſing or happening of the con- 
tingency (ſuppoſing the eſtate not to be di- 
veſted) or if after the happening of the con- 


4 


ſerve them when they come in eſſe”. | How * 2 Rel. ab. 


can they then bar their gu of entry? To 


this queſtion it may be anſwered, that when - 
ever the eſtate of the feoffees is transferred by 
them to any one, who does not come in in 
privity of eftate, then is their entry com- 
pletely barred. It is true that if before the 
ſtatute, feoffees to uſes had made a feoffinent 
with notice, the ſecond feoffee would have 
ſtood ſeiſed to the former uſes, becauſe he 


came in of the ſame eſtate, as the feoffees 


had; and in that caſe there was priviy of 


eſtate in the ſecond feoffee to all intents and 


ave. not an eſtate in fee; for all the uſes in 
eſſe are immediately executed, and they have 


only a poſſibility of ſeiſin, to ſerve thoſe uſes, 


urpoſes, But ſince the ſtatute the feoffees 


which are not in eſſe, Therefore, when the 


feoffees, before the contingent uſes come in 
eſſe, convey a greater eſtate than they law-- 
fully poſſeſs, their grantee, though he has 
mtice.of the former uſes, does not come in of 


the ſame e/tate, as they had; and of courſe - 
the privity is totally deſtroyed, Upon theſe 


Stoundd it is, that the feofffnent in Chud- 
Bt leigh's 


pl. 46. 


cm). 


; leigh' s caſe, (though - with notend deſtro ed 


Rol ab, 
79. | 


the contingent uſes; for J. S. came in of an 
eſtate, not in privity with that of the feoffees, 


but of a new eſtate acquired by diſſeiſin. 


In the cafe of Wegg and Villers , A. wi 


ſeiſed i in fee, covenanted'to ſtand ſeiſed t the 


uſe: of himſelf for life, remainder to his wife 


for life, remainder to his daughter B. for 


life, remainder to the firſt ſon of the body 
of B. remainder to the other ſons, 5 


to his right heirs, Afterwards A. granted the 


reverſion in fee to J. S. but without any con- 


ſideration, and reciting the former uſes. A. 


then made a feoff ment in fee of the ſame lands. 


B. married, and had iſſue a ſon, and A. died; 


after whoſe death his wife entered. B. died, 
as did the wife, The queſtion was, whether 

the uſe to the firſt ſon of B. unborn was de- 
ſtroyed by this grant and feoffment? And it 


was held, that it was not; for when A. cove- 


nanted to ſtand ſeiſed to the uſes above- men 
tioned, all the uſes in efſe, viz. to his wife 
and daughter, were immediately executed by 


the ftatute ; that being the caſe, he actually 


and in fact ſtood ſeiſed only of the reverſion, 
out of which ſeiſin the contingent uſe to the 


firſt ſon of B. was to be ſerved. Now, 


when A. granted the reverſion, without any 


_ conſideration, and with notice of the former 


_ uſes, he granted no greater, or other eſtate, 
than what he was ſeiſed of; ſo that the 


grantee having notice of the former uſes, 


and coming in as of the ſame eſtate that 


A. had, he had the proper requiſite to ſtand 
ſeiſed to the former uſes, viz. notice, and 


2095 of eſtate. By this conſtruction the 


N 


„„ 


grantee was as fully ſeiſed to the uſes, as A. 
himſelf was. The grant therefore of the re- 
rer ion did not deſtroy the eontingent uſe to 
the firſt ſon of B. But did the ſubſequent 
feoffmermt deſtroy thoſe uſes? No for con. —_ © 
ſider the ſtate of the cafe after the grant. A © 
was then tenant for life, his wife tenant for 
life, B. tenant for life, and C. (the grantee) 
ſeiſed of the reverſion, out of whoſe ſeiſin the 
contingent uſe to the firſt ſon of B. was to 
ariſe. A. himſelf was not poſſeſſed of the 
ſeiſin to ſerve the contingent uſes. There- 
ſore when A, made the feoffment, though he e 
diveſted all the eſtates, and among the reſt FO 
the eſtate of the grantee, yet he did not def- 25 
troy the /e iin of the grantee to ſerve the con- 
_ tingent uſes, or in other words he did not bar 
the entry of the grantee to reveſt the ſeiſin, 
or ſerve the uſes when they came in efſe. 
Then as the wife and B. were tenants for, 
life, their entry (ſuppoſing they did enter 
was ſufficient to ſupport and reveſt the eſtate _ 
of the grantee; and when the eſtate of the | 
grantee was reveſted, the uſe to the firſt fon 
of B. could well be ſerved, when it came 
in efſe, without any formal entry by the 
grantee. But ſuppoſing neither the wife nor 
B. to have entered, then there would have 
been a neceſſity for the grantee to enter, in 
order to reveſt the contingent uſe. It is 
ſcarcely neceſſary to obſerve, after What has 
been ſaid, that if A. before he made tze 
grant, had made a feoffment in fee, the 
uſe to the firſt ſon of B. would have been 
deſtroyed; for then A. would have granted 
a tortious fee, and his feoffee would not 1 3 


5 « 174 5 Pk 

| had that privity of eſtate b 

* contingent alen, 80 they.” came in 
* 
85 As a contingent wil! is not executed. by the 

| | ſtatute, fo neither is a uſe limited of 4 5 
cen dun 4e nds z: for if a uſe was permitted to be 
limited on conveyances of copyhold lands, 

then there would be a tranſmutation of poſ- 

ſeſſion by the ſole operation of the law; 

which would be contrary to the nature of 
copyhold tenure. For it is a principle of 

that tenure, that the lands cannot be aliened 

with the conſent of the lord. 

As the ſtatute 27 H. B. c. 10. was mide 

- previous to the ſtatutes of wills, 32 and 

34 Hen. 8. it neceſſarily follows, that the 

former does not extend to deviſes to uſes; 

fox a ſtatute cannot be conſidered to extend 

do any thing, which at the time of the mak- 

e ing of it, did not exiſt 7. But as the teſta- 


55 vader fol. 277. tor's intention is generally the guide in caſes 
2 1 Vers. 79. of deviſes, it has been repeatedly held >, 8 5 


4's: 370. if A. deviſe toB. and his heirs, to the uſe of 
2 of i in truſt for C. and his heirs, -or in truſt to. 
it C. and his heirs to take the profits, 
it ſhews the teſtator's intent, that C. ſhould 
have the legal eſtate in fee, and the law upon 
ſuch an interpretation of the teſtator's intent, 
will give it ſuch an operation. But if there 
be a deviſe to the % of A. for life, remainder 
cover, this cannot take effect by way of w/e, 
a becauſe as there was no ſeiſin to ſerve the uſe, | 
d. in that caſe. there can be no uſe . 

tel, We have ſeen, that a conveyance, or deve 
0 wültees, in truſt to permit A. to recerve 

_ "the profits, this truſt is a uſe * 


JC enBns.., $650k. fx 
* 


the ſtatute d. 4 n courts Ha 

a diſtinction; for they hold, that if As are 
| limited; or deviſed to truſtees, in rut to 8 
over the profits, in this caſe there is no fu 

uſe, as can be executed by the ſtatute; for the 
lands muſt remain in the hands of the truf- 


or perſons ſtand ſeiſed to the uſe of another, ?, * . 


cannot be limited to a ule; but we have al- 1 grow. Cha. 
ready had a full diſcuſſion of the doctrine re- 1s 
lating to terms 4. 


ed on a uſe could be executed by the ſtatute; 


conveyance to tlie ofe'of A. and His heirs, to 
the uſe of B. and his heirs, this uſe could not 
be executed in B. by the ſtatute e. * 


a term of years, when he limited an a 1 0 tt 
_ truſtees in truſt to pay over the rents and pro- B. N. C. 284. 


| theſe were ſuch uſes or truſts, for which he 
had no remedy in the courts of common law. 


nical ſcruples o of the common low, cęſtuigue 
truſt was obliged to feek redreſs in the courts 


| SER. ken “ So 680 


tees in order to perform the truſt”. „ 
As tlie ſtatute ſays, that when any petfon vide allo. 


&c. it has been reſolved, that a term of years  videon deviſe 


F 2 when the courts of "hs after the * Sup, page 2 


paſſing of the ſtatute of uſes, took the og aſs 149. 
nizance of uſes, they held that no ufe limit= - 


therefore they held, that if chars” had been a 


| 21 AK. 6992 
When, therefore, a man limited a uſe upon « P. W. 146. 


Dyer, 188. a. 


fits, or when he limited a uſe upon a uſe, all CON Te Ss 


Denied relief, then, by the ſtrictneſs and tech- 


of equity, which. redreſs indeed was readily 


_ granted him; for ſurely the truſt, in either 


of thoſe caſes juſt mentioned, ought as trilj- 
ly to be K in conſcience; as any 


other uſe. Whack nicety of the common 
5 wy introduced: 


notion of truſts; for 


! 


AS 


E 


} 


| "I 176, * 5 8 


ough they agreed, that they were not ſuch 
w/es, as could be executed by the ſtatute, yet 
they were truſts, to the performance of which 
equity ought to lend its aſſiſtance. The 
ſtatute then, 2) Hen. 8. has had no other 
effect than to aboliſh all the inconveniences 
42lttendant upon uſes at the common law; 
and to introduce a new kind of y/e, by the 
maame of truſt, modelled and ſhaped after its 
own faſhion : being, as it is properly called, + 
a creature of equity. The chancery was 
well aware of the many inconveniences which 
attended uſes, as tliey ſtood before the ſta- 
tute; and therefore in 7 NN an exclu- 
five power over theſe truſts, it has formed 
them, ſo as not to be ſubject to any of the 
miſchiefs, which followed u/es. At the ſame 
time they have rendered them ſo as to anſwer 
all the neceſſities, and contingencies of family 
ſettlements, and domeſtic proviſions. The 
general voice and reaſon of mankind has 
aſſented to this new ſpecies of uſes : and in- 
deed, as molt of the property in the kingdom 
4 is now conveyed in truſt, and as the laws and 
_ deciſions relating to truſts are ſo well under 
| ſtood, and the convenience of them ſa univer- 
fally experienced, any alteration or abolition . 
of them by the legiſlature is a thing not to be 
expected, and far leſs to be wifhed for, We 
frequently find it ſaid in the books, that truſts 
are the ſame as uſes formerly were. But 
however true it is, that we have borrowed the 
notion of trnſts from the doctrine of u/es, yet 


_ - certaialy, in their conſtruction, truſts differ c 
very widely indeed from uſes; and unleſs 2 
this total difference of conſtruction had taken ez 


emmy 


_ las uſe die expreſſion-af, Lord Hard 


wick ) © Trufts would not have been in- 
% gured.” | 


The truſts OY by the ſtatute of 1 = 
are of a permanent and general nature; and 


inden are nothing more chan a ſpecies of . 5 


| thoſe "ſpec cial truſts, which we. 21 a e occa-: 5 


on EI e 
work s. Fo: 
We will briefly confider,.— = 
Firſt. The nature af truſts in F 
. T fee, nature Lg ihe Lamas f the 
trujree Iſt 
EN The nature of the ett of cefigue 
# 
A truſt is ſaid to be a right to r 


by ti and to diſpoſe of the land in: eguii s. Mod. 7 


this definition then, a truſt is, properly 
ng, an R Hi table title to . and 14 of 
ja" all ſuch 


lar they may be in their nature) cannot, prima 


facie, in their ſtrict ſenſe be fruſts but this | 
obſervation muſt not lead us to imagine, that 
all equitable titles are truſts ; and e conver/d, 


that all equitable titles, which are not truſts, 
are legal titles. This is exemplified in the 
caſe of a mortgage. Thus before the expi- 


ration of the time for payment of the mort- 


gage money, the mortga 7 1 low 
to. MY his lacs 5. 6h ;. but after that 


time, and upon \non-performance of the 
condition, the eſtate becomes abſolute af law, 
and: JE 1s only left to the mortgagor the 


| 1 15 W which r of ate 1 
N ton 


gal titles, as are recogniſed 
as ſuch by the 0 of law, (however ſimij- 


* 


4 


5 . i; to 40 


OY 
. 


„ 5 „ To” 49” A att. £5 Mat AcSies 
tion is not merely a truſt, but a lin in equi 
* Hard. 467. ty b. However, in the caſe of an advowſon, © 
: the mortgagee until forecloſure has been faid 
to be in the nature of a truſtec for the mort- 
- Videnote A-to To prevent the ſame inconveniences which 
37. 251. EA 1 _ Wt 
5 aroſe from ſecret and parol transfers, and de- 
s larations of uſes at the common law, the 
ilitatute 29 Car. 2. c. 3. f. 7. requires all de- 
- clarations or creations of 7s to be mani- 
feſted by ſome writing, ſigned by the party, 
or by laſt will in writing; and alſo that af 
_ © fignments of truſts ſhould be in writing, ſign- 
cel by the party aſſigning the ſame, or by laſt 
will. As the diſpoſition of truſts is guided 
by the courts of equity, and as they always 
_. +. apo of them, according to the preſump- 
tive intention of the parties, there is no ſet 
TN form of words adapted to declare theſe truſts, 
4 Fink, Res, as there is in limiting eſtates “: nor is there 
Finch, Rep. . 5 | 5 | 
159. any regular mode or form particularly ſettled 
with reſpect to the declaration of truſts, pro- 
| | vided it be in writing, according to the above 
A Vern. 106. ſtatute. Therefore a letter“, or a bond, to 
2 Bro. P. c. perform the particular truſts of a certain con- 
\ EFinch, Rep. veyance, in which no truſts are mentioned, 
3867 357 or a bond to aſſign to ceſtuique truſt, as he 
£2 b. w. 314 ſhall direct s, or a note, or an anſwer in 
2 temP. Chancery, or a covenant to make conveyan- 
- Tald. of, = £4 3 | 3 
i z Vera. 288. Ces, or to, purchaſe lands to certain uſes“, 
1% Ble. P. C. theſe are all good declaration of truſts, if they 
350. _ ſufficiently notify, or difcover the intention 
1 f. W. 47g. of the parties, that there ſhould be truſts. 
But the declaration muſt prove an aß ſolute in- 
tention, that there ſhould be a truſt, and not 
ſuch an intention, as leaves it optional in tie 
. PE grantee 


. J — 


{ 


CYL 


grantee br deviſce to execute it; br fol 


if there is an ab/olute deviſe, and then he telt Se 

| tor recommends the deviſee to give, or todo 3 

ſuch a thing to or for ſuch a perſon, this is no 

rruſt, which the deviſee is bound to perform, 

but only a recommendation l. But in this Amb. Keg. 

caſe if the teſtator had directed him, inſtead of ns. Cha c? 

recommending him, it certainly Would have 3. 

created a truſt n. 3. Cha, Rep, 
The ſtatute 29 Car. 2. has at he firſt view 

annulled all parol declaration of 'trufts, and 

excluded all parol evidence to proye the in- 

tention of the parties to create a truſt, There- 

fore the courts in numberleſs inſtances haye 

refuſed to liſten to any kind of parol p 1 5 

to eſtabliſh a truſt. In ſome inſtances, how- _ 

ever (eſpecially between grantor and grantee, - : 

or deviſor and deviſee) they ſeem to have 

admitted exceptions to this general rule. 

Thus parol proof has been admitted to ner, 

a truſt, when from the mean circumſtances 115 

of the pretended owner of the eſtate it makes 

it np fot him to be the real purcha- 

ſer v. So the courts have admitted this kind 2 All. 3. en. 

of evidence in. caſe of manifeſt fraud: as“ | 

where a man made his wife executrix, and the 

ſon afterwards prevailed upon his mother to 

procure his father to make a new will, and 

appoint him executor: he at the ſame time 

verbally promiſed to be a truſtee for her, 

The father did alter his will accordingly;  - 

and though there appeared no deckiration of : 

truſts in writing, yet it was held to be a 2, 

truſt, notwith the ſtatute of frauds — 

and ome” | a 155 


** 


of the a ny: 79 51 that, it was incot- 
1 


| ; * * Js W an abſolute allign niment, Parol 

proof was admitted to prove the intention of 
1 Atk. 47, a truſt 4j. The ſtatute of frauds relates only 

PI BR declarations of truſts of real eſtates; for a 


„„ laration of truſts 1 in _ emed pee not 
"10 Mod. 405. be in writ 3 | 
. In the * 29 . 2 there: is a Gina, a 
wn 5 which relates to truſts. reſulting by implica- 

_ _— tion of law, and leaves them as they were 
| before the 1 e As reſulting uſes are im- 
ingly executed by the ſtatute of uſes, and 
thereby form a legal eſtate, this ſaving, in the 
ſtatute of frauds and perjuries, is ſald only 
to relate to ſuch implied and beneficiary in- 
tereſts, or modern truſts, as reſult from the 
+ Aal eſtate, when made ſuch by the ope- 
| G5, oy 111. ration of the ſtatute 2) Hen. 8. Theſe 
reſulting truſts are allowed to ariſe both 
on conveyances, and on | deviſes. . We 
15 Vill erase conſider them. firſt on cue. 
/ "RM... 1 
„ The courts 2 0 allowed reſulting cruſts 
in theſe, two particular. inſtances, viz. where 
the conveyance has been taken in the name 
of one, and the purchaſe money paid by 
anotſier; and ſecondly, where the owner of 
an eſtate has made a voluntary conveyance 
FEE, thereof, and a declaration. of e truſts as to 
151, aue part, and has been ſilent as to the on. 
zelt teg “ But it feems that the conſideration, money in 
N inſtance ought to be exprefoly men. 
5 tioned to be paid by the real owner 4 ; for if 


A. pur- 


1 LY i... as need 2 


„ th Re ot 
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urchaſ in the name of B. and . 
2 e is 129515 to be 5 b by 1 5 

409 there is no declaration of the traſhy 

can be no reſulting truſt to A... though. 

be poſitive. proof that A. paid the eres Wr are VT, 

E35 a declaration by B. after the death of 8 

A. will take it out of the N of. LY cw 1P. Wigan, 

Accordi this principle of .the neceſſity Vide Cha.Proc. 5 

of an ex ho In BY Loſe 05 05 3 e 103.468) 

the con Ed pat ws peich it Was he d. 11 the 16 167. Which 

caſe of Kirk and Webb v, that if a. truſtee . 

purchaſed lands with the truſt money, and » cha. prec. 4. 

takes the conveyance in his own. name, Pl. 7. 8 


Without declaring the truſt, bg reciting 455 CE Na 


the purchaſe is made wh, the 41, 
truft eftate, there will be reſult ulting . Ly 
but if there be no recital, - mention © 75 
Kew, made, then. it, vill t be a fel 

S8 


tru | | 
Wich 8 to the ſecond 7 OLE ofa 

reſulting truſt, there mult be a e of 

ſome part of the truſt of the land, although 

the conveygnce be merely voluntary; for, in 

the caſe of Lloyd v. Spillet *, * where there © « Bug Cha. 

was a voluntary; conveyance. i in "confideration 1 Ak l. 

of ten ſtüllings (Which conſideration was ſuf. 

ficient to "oy the legal eſtate ;) and the. queſ- - , 

tion being whother there was a. beneficiary ß 

intereſt, or refuliing truſt to the heir at la; 
Lord Hardwicke fa, he was bound down 

by the ſtatute of frauds and, perjuries, to con- 

ſtrue nothing a reſulting . = but ſuch as | 

come under the aboye-mentioned. two de- 

ſeriptions. However, there ir have 5 

been other caſes, where theſe kind of con 

owed of. 1 


N 1 
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e Vern. 8 
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W bert were three leſſecs of a es 

and one of them ſurrendered the old leaſe, 3 
and took a new one'in his own'name, it Was 

held notwithſtanding to be a reſulting truſt 


$$ "x Ir for them all 7. So it is à rule, that if a g ars 


1 dlian, or truſtee for an infant, renews a leaſe, ; 


the renewed leaſe will be to the uſe: of the 
18. infant But ifs guardian, or a truſtee for 


7's W. . an infant, to whom lands Ay deviſed, or de- | 


ſcended, but the title to the lands is really in 

3 a third perſon; here if the guardian or truſ- 
tee buys in the title, there can be no truſt for 

1 the infant; for he is as much at liberty to 
} Preem. 52- buy as any other perſon b. As a further 


1 * - == that the two Ges, put above as in- 
| nee 


z of reſulting truſts, are not the only 
caſes, as aſſerted by Lord Hardwicke, it has 
been held, that if a mortgagee, whoſe mort- 

gage was taken in the name of a truſtee, with 
a proper declaration of the truſts, buys in the 
equity of redemption, in the name of the 
ſame truſtee, without any declaration of the 
truſt, yet there is a good reſulting truſt to 


55 * 4 Bro-1 r. c. the mortgagee ©, 80 if a term is created to 


„%/ pay debts; after debts paid there is a truſt 


#2 Vern. 648. for the heir ©. 4. It is ſaid that there can be no 


rs hes implied truſt between a leſſor and lefſee*; 


15 +7 Bro. r. c. but between an aſſignor and afſignee*, there 


$32; Atk. 447 Sr te TR ENT truſt, as we Tye bojure 
448. 
Tt has been held, hit on OUTER of the 


. ; | next avoidance of a church to a perſon, with- 


out his privity, there was a reſulting truſt to 


bee. the grantor | 8. 80 where a daughter releaſed 


her portion without conſideration, in order 
322 her father 28 make a clear ſettlement 


upon 


5 cfuting truſt in 4 eee ar e 
It is a pretty general rule, ee eee 
| buys lanch in the name of his fon, which ſon: 
is unprovided for at the time of the purchaſe, Fo 
the purchaſe ſhall be aceounted as an ad- e 
vancement for the ſon, and not as a truſt | 
for the father, though the father has been inn 
poſſeſſion, and received the rents and „ 
Profits . The ſame rule holds wien 5 1 Cha. Cu. ; *. , ll 
the grandfather takes lands or bonds in the 22 W 
name of a grand- child, provided the father 2 Ves i. 
is dead: for then ther in eke es 232. 
aan 5 r. ere 3 CAO FIT Rye be 
| Imst e e 8 
mitted. to prove a truſt was intended u; nor ene. 
can the father by a ſubſequent deed declare N 
his ſon to be a truſtee n; nor can the ſon him x Cha, C. 
ſelf on his ſick bed make ſuch a declaration-3: _—"— 
of truſt in favour of his father, ſo as to pre- 
vent his own wife from, dower; ſuch dela» 
ration of truſts: being deemed fraudulent, | 8 
and made to deceive purchaſers , 80 if a were. 436. ; 
father buys in the name of a younger ſon 
and as truſtee, this is alſo 9 
although. a reverſion was -pteviouſly;;ſett 
on the younger ſon . But if the younger 
ſon dies before the father, the truſtee in 
equity is 'baund, to, ange. it ane 5 
father. We e en * il 
It Gon howeers»that has, the own - 
| provided for at the time of the purchaſe; he 
ſtands then merely in the ſituation of aftrans _ \ Chu, a. 
ger a. So Where a grandmother, during the .; 11 30. 
life; of the father, bought an annuity, in the 8 
ume uf . hild's toad 
= 2 


e. 


% 


*1P, Wires 


5 


„ . 


x | a bend te the b 
of the annuity, if the child died before the 
. © graidhother. . The grandmother -; received 
the income, and kept the tallies, the gtand- 
| child making no claim; and it was held to 
5 . v. 608. be a truſt for the grandmother”. So thougn 
a purchaſe in the joint names of a father 
"ol ſon, ſhall prima facie! be deemed 
Ache. ca. 25, an advancement. for the fon , yet the fon. 


8 | ſhall not have his father's moiety by ſurvi- 
17 on From ov eee eee e le 


e eee RNS parol teen before the Davbte 

„ | of frauds and perjuries might have re- 
butted a refulting truſt to the || grantor, 
and as reſulting truſts are ſaved by that 
it ſeems that even nov / pardl proof 

5 may be minded to e 98 re | 

eg wal 

1. With reſpec; to veſulticig anne e gies, | 
= 5 it-is a general maxim, that where lands are 

| A eviſed for. 4 particular purpoſe; what te- 

5 maains, after the particular purpoſe is ſatisfied, 

SS reſults to the heir at law of the teſtator. 

= Thus, if lands are deviſed to executors for 

: payment of debts and legacies; 0 | 

payment of debts and legacies, the executors 

will be truſtees, as to the ſurplus, for the heir - 

+ x. Vera. $45, at law; though the executors have no 
legacy, and the heir at law has an — 

* 1P. W.390. 0NE*; So where A. deviſed lands to truſtees 
to ſell; and to diſpoſe of the money as he 
N of appointment 
to his four nephewys ; A. appointed ſeveral 
ſums to be paid to feveral 1 
fans dd not amount, to ine re, 

1 


+ 


* 
* 


ſulted do che heir v., In another a en un. 1 
viſed to his wife a tent charge for thirteen 39 
years, for paymeut of debts; and deviled __.. . 5 
lands 2 his wife in augmentation of her 
It was held, that the ſurplus of the 
rent charge, after the gehts were paid hel | A 
to the heir . „ Li Al Nn LW ws TH ol DS, | 
py So where a rentixhacye Wm i n be 374 Fe 
ſold to y legacies to the amount of St *'_ 
but if "rent charge: fold. for 4.1000, then 
an additional legacy of £.100. was given to 
B. and another of C ο ] 8 given to C.: 
it was held, in this caſe, that if the rent charge 
ſold for above (C8, and leſs than £11000; F 
the teſidue above . 800, would reſult to te 
. heir at i puter Gong atop hs» „„ 
and CA. Upon t e principle Was che «45.1 W: aca, 
. det ned; whete+ » Note 1. 1 
in E. B. deviſed her real and perſonal eftates Vine 
oo truſtees, in truſt to ſell and pay debts; and cg ef nkewia 
to pay — reſidue to five perſons, to be * reins ba, a 
55 equally divided between them, ſhare and aer n 
ſhare alike (which words in a will oreate a eee nole 
tenancy in common e); one of the e | 
legatees died in the life-time of the teſtattin ale 
_ andthe court held, that this was à reſulting 
truſt (as to the ſhare in the real eſtate of the 
reſiduary legatee, who died in the teſtatriæxᷣ s 
life-time) for the benefit of the heir at law. 5 
Upon a ſumilar bequeſt of a perſonal eſtatec, 
it ſeems the ſhare of the Waning ſo dying hh 
vuvould go according to the ſtatute of diſtribu» 
tions d. And it may be obſerved, that a 1 f. W. yes. 
: deviſe of the reac of a perſonal eſtate, 3. 
"FRO e adding any — 
w 


words): creates a joint tenancy, he 
death of one of the deviſes his — will 5 


ſurvive . However, in the civil law. ſuch | 
a bequeſt would dps he ene CY re e in 1 


The general ute we tend 355 15250 nest. | 


i that where lands are deviſed for a 


particular purpoſe, viz: to be ſold: for Pay- 


wmient of debts, &c. after the purpoſe is fatif- 


— 


1 Alk. 619. 


fied, there is a reſulting/ truſt to the heir at 


law, admits however of ſeveral exceptions: 
forif a particular reaſon occurs, Why the 


teſtator ſhould intend a Benefcial amen to 
the deviſee, there are no precedents to war- 
rant the court to ſay, it ſnhall not be a bene 
ficial intereſt, This is explained by Lord 


Hardwicke &, who aid, if J. S. 3 lands 
to A. to ſell them to Br for the particular 
advantage of B. that advantage is the only 


purpoſe to be ſerved according to the intent 
of the teſtator, and to be ad by the mere 


EY act of ſelling, let the money go where it 


would; and that there was no preoedent of 


a reſulting truſt: in'ſuch{aj-cafe.! So if A. 


. deviſed lands to J. S. to fell to:the beſt price 


to B. or to leaſe for three years at ſuch a ſine, 
there could be no reſulting truſts to the heir 


of the teſtator. It may happen top that both 
the deviſce and the heir at law may be com- 


pletely ſhut out of any part of the, hengſicia ! 
interꝭſt; as ſuppoſe a deviſe to truſtees to ſell, 
and to diſpoſe of the money ariſing by the 
ſale to ſuoh uſes and for ſuch purpoſes as 


they, or the major part of them, ſhall” think | 
proper; the teſtator having eee inti- 


5 an” nnn giving the 1 to 
| Enart» 


<& 165 


charitable Purpoſes. Here the Hite” at how" 8 
can have no reſulting truſt, for a man 
empowering others to ſell, may diſinherit 
his heir, as well as by his own actual diſ- 
poſition; nor can the truſtees have any be- 
neficial intereſt, for his giving his eſtates 
to perſons, whom he names rruſtees =. 
ſuch purpoſes as they, or the major part af 
them, ſhall judge fit, plainly” ſhews 8 7 


intended chem ee benefit, but only an au- 


thority v. ME 0e. mY 15 
We frequently find it laid down 896 fle 


that the limitation of truſts and legal eſtates, e 
muſt have the ſame conſtruction . Thigh 7 9 
poſition deſerves ſome notice. Tis true 18 . * = lO 
ſame conſtruction: muſt hold between then pay 
both, with ref peck” to the meaſure of the limi- 

tation. Thus both of them are ſubject to the 5 
ſame laws for the prevention of perpetui tles . e 
But with re — to the conſtruction of wore 1 
the ſame rule perhaps does not always hold; 
for though the ſame words, which would at 
law create an eſtate tail With regard to a legal 
eſtate, will, when applied to truſts, have the 
ſame operation, provided the author of he 
truſt does not plainly expreſs his intent tothe 
contrary m; yet it is Very certain, that when Wd 
there is a plain expreſſion, or "neceſſary ä 
cation, to rebut the lg conſtruction of the 
5 words of limitation, the iutent ſhall explain 

and qualify ſuch limitation; for if there be a 
deviſe of an eſtate in truſt, the words of 

which deviſe, if applied to a legal eſtate, _ 
would have created an eſtate tail, and if there 
. are any expreſſions, 'or neceſſary implications, 

5 the 8 that the teſtator EI intended 


. 


1 188, +. 


the Guſt deviſee in nul. to 3 an eſtate fon 
SBS life, the courts of equity will, in lan. 
13 1 of the intent of the teſtatox (upon an applica- 
| ſiion from the deviſee to have a conveyance. 
tom the truſtees) decree an eſtate to be con- 
| veyed, whereby the heirs of the body of the 
| deviſee may take an eſtate by purchaſe, and. 
» 2 Atk. $970 to. got by limitation a . However, it has. "Been 3 
. lately ſaid, that in both legal and 1 eſtates, 
9g 195 the intention of the teſtator is equally to be 
r attended to, and it ſhall prevail againſt. the 
« Tide Dang, technical import of wards of limitation ꝰ.— 
de caſeere- But this ſubject. has already employed th 
15 Toms, 14 pen of a very able writer. I need not 45 
8 „e 1787. that I allude to Mr, Fearne, in his Lrea iſe 
on Contingent Remainders. 5 
Though vi general it is true, that the ſame. 
conftruction. holds in limiting 17s as legal 
eſtates, yet it has been ſaid, that if lands be 
WK to a man without, adding the word 
irs. (Which at common law would have 
given an eſtate for life) yet if a ruſt be de- 
clared of that eſtate, which, truſt cannot be 
- fatisfied, but by ceſtuique truſt taking an 
Iuferitance, the be iſles. without the word 
| ed. n. heirs . Bf 
TT It 18. regularly. 4 maxim, that 7 fe 
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| guitar legem, Therefore the ſtatute of frau 1298 
ü which requires all deviſes of lands deviſab 

to be atteſted by three witneiles, extends alſo. 
"of to deviſes of — 2 of lands; ſo that a deviſe of 

2 truſt of lands muſt be atteſted by three wit· 
| neſſes, in the ſame, manner as the lands 

P. w. 261, themfelves p. As a man, ſeiſed of copyhold 

1 ſurrendered. to the uſe of his will, may 
1 the uſes * the ſurrender by » will, 2 5 
| att 


vat 


. 1 by three witneſſes; ſo. iH an 
eſtate of the copy hold is in truſtees (by which 
means ceſtuigue truſt cannot ſurrender) ſtill 
he may deviſe the truſt by «will, not atteſted 
by witneſſes a, 7} weak, „. 
In imitation: of the nila relating w legal - e 


eſtates, it is now fully ſettled, that there may 

be a tenancy by the eurteſy of a truſt of im 
heritance. But in a very particular caſh>, 1 P. W. oh. 
where a father deviſed lands to truſtees, in ) A. 4 
truſt to apply the rents and profits to the ſole 6 3% 
and ſeparate uſe of his daughter during her .; Ak. 655 
life, not ſubject to the debts and controul of 55,776. 
her huſband; and alſo to permit his daughter 
by deed or writing to deviſe the lands tio 
ſuch perſons as ſhe: ſhould think proper 
now here the daughter had the benefit of a 
truſt of inheritance, and yet Lord Hardwicke 

held, that the huſband ſhould not be tenant 

of the curtefy of the truſt. We find it eſta - | 
bliſhed, that there ſhall nt be tenant in 
drwer of d truſt : This doctrine ſeems . , p. W 14 | 
rather ĩrreconeileable with the one juſt men- « Atk. $28, 

| tioned. Indeed, Sir Joſeph Jekyll. 7 8 
argument in the caſe of Banks and Sutton * b. w. yet, 
made a diſtinction between a truſt of inheri- 20 
tance by the huſbancl himſelf, and a truſt 
created by another perſon; in the former 

caſe he held, that the with - ſhould.” not 

have dower; but i in the latter, that ſhe was 

entitled to it. But this diſtinction is denied. 

in the caſe of the Attorney General v. Scott v. ci Temp, 
So that now dower is excluded! from all vue n 
eee, | | 
Truſt eſtatesin general are not af Qed he 
the ſtatute of limitations. Thus, a — 


i 
f 
| 
| 
' 
| 
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1 ale) 
| FE: | has been dec 1 TY re· convey after blenty 
. ron Peas Pale 2. x So where a truſt is created 
2 for payment of debts, it will not only tale a 
debt out of the ſtatute of limitations, incurred 


5 F. W. 144. fince its creation 7, but will alſo revive a debt 


2. W. 373 · barred by the ſtatute before its being raiſed :. 


3 3” Butitis ſaid, that a fine, and five years non- 


2 Vern. 141- claim, will, in favour of a purchaſer, bar a 
truſt term, though ceſtuique truſt be an in- 
*NoteG. fant*. So if a truſtee neglects to ſue within 


200 Cary the time preſcribed by the ſtatute of limita - 
1 Che. Cs. a8. tions, ceſtuique truſt | (though an infant) is 


r. W. 310. bound by it*. By the ſtatute of frauds and 
'-  qerjuries'a truſt of inheritance is made aſſets 


+ x Vers. 249: at law © : and by the expreſs proviſion of that 


3 ſtatute , truſts are made liable to debts, and 
8. l 
to execution upon any judgment, ſtatute, or 
recognizance. Truſt eſtates deſcend accord- 
2 P. W. 736. ing to the rules of deſcent *; and not only a 
truſt in eſſe may be aliened, but even the 


Cha. Rep 30. Pofſ;b1lity of a truſt may be aſſigned in equity. 
Cha. 643 Atruſt of inheritance may be forfeited for the 


treaſon, though not for the vale of ocſtuique : 
e Hatd. 499. - truſt © oY 5 


| aCta.Rep.34- "Secondly, The nature ef the hare of the 


truſts. 4 
As the legal ſtates is veſted in the truſtee, 
it ſollows, that it cannot be diveſted out of 
him, unleſs it is with his concurtence, and 
his Joining in a proper conveyance for that 
purpoſe. He is, therefore, in general con- 
ſidered as a mere inſtrument of conveyance. 
But his having the legal eſtate. in him ren- 
ders him in ſome caſes of rather more con- 
ſequence, than a mere inſtrument of convey- 
. Fey adapted for the benefit of ceſ 
1 


r 
K. 
r 5 
a” - * 7 
1 2 3? * 8 . 
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tuſque tuſt. For if be conveys 4 r 
lande d one for a valuable pot? e wal . 
without notice of the truſt, the purchaſer will 1 
not be a truſtee in his ſtead v. So, like yy Prem. 4s 
the real owner, a truſtee may in ſome cafes Had. 469. 
ſue in his own name 1. But generally indeed * _ Rep. 
ceſtuique truſt ſhould be made a party r; Tow. 1 
though on the other hand, in ſome e ee x*. IJ 
he ſhould not brin ceſtuique truſt before prac. 24). 
the court, on pain if incurring coſts So'a . 46. 
truſtee of his own accord may releaſe or 
compound a debt, if it be for the advantage , 1 
_ of the truſt eſnes . w 1. 
Before the ſtatute of ON we have ſeen 5 
that the eſtate of the feoffees was ſuhject to 
all the incidents to which a real ownerſhip  __ 
was liable; whilſt the eſtate of cefturgue uſe 
was conſidered in a mere ſecondary light 
Hence ſprang all the juſt complaints againſt oo 
uſes, and their inconveniences. After the 
introduction of truſts, the courts of chan- „ 
cery knew, that if the ſame miſchiefs at- -— 
tended the eftate of the truſtee as that of 
the feoffees before the ſtatute, truſts would 
not have been tolerated; ' They have, there- 
fore, vety wiſely conſidered the truſtee as 
having the legal ownerſhip, ſo far only as 
to be beneficial to ceſtuique truſt, and not 
fubje& to any advantage or diſadvantage, 5 Ln 
which may ariſe from the'truſtee perſonally,  _. 
as having the legal eſtate. On account of 
the legal ſeiſin in the truſtee, he would at 
law ſtand in the ſame ſituation as the feoffee 

ſtood before the ſtatute of uſes.” But as 

_ truſts were creatures of equity, thoſe courts 
+ ve properly THOR" in that Ther | 

re- 
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264, in notis. 


1 t 192 » & 
Therefore, if a truſtee... commits. Goto, 
thoug h the lands are forfeited at law, * 


» Cart. 6j. CO truſt may haye relief i in equity: 
W and the fame, rule, 1 7 it, holds, i — c 


vide 3 Com, truſtee commits tregſam V; for as the ee 


25 1 2.1 A, forfeits his. truſt for. treaſon, there. is 

A IE neither equity nor reaſon, that the . 
. : --- ſhould forfeit. it for the ſame offence. So if 
2 truſtee, dies without an heir, though the 
lord by eſcheat is entitled to the lands 4 
lau, yah e. they ſubject to the truſt in 


K 1 Eq. ab, 384. equity *, 'F ikewilſe, if a truſtee deviſes all his 


in gotis, | 


_ eftate, this at law paſſes an eſtate, of which 
he was but truſtee ; but in equity the deviſee 


vk. w. e it, ſubject to tlie ſame truſts 7. The 


20t. 


* x Preem. 43. eſtate of the truſtee is not ſubject to dower : 
plas. nor for the ſame reaſons is it, I apprehend, 


ſubject to curteſy, according to the opinion 


Via ab. 57. of Lord Harchw icke, in Caſeborne v. Inglis , 


who declared the eſtate of a mortgagee in fee . 
not to be ſubject to curteſy, and that with - 
re pect to the..;nheritance, the eee 1 
ers, | certainly. a truſtee for the worde 
am not aware, however, of any caſe, ey 
7 point is expreſsly determined. So the 
eſtate of the truſtee is not ſubject in equity to 
any of his debts, Judgments, or incum- 
51. W. 27, brances; however, it may be ſo at law-. . 


| Þ . neg Nor is it ſubject to his bankruptcies. . Theſe, . 


conſtructions ariſe. from a well known prin- | 

.  ciple of equity, that no act of the truſtee. 
* rEq. ad. ſnall prejudice ceſtuique truſt *,, And, in- 
deed, I do not recollect any caſe, where. the 
truſtee alone can affect the truſt eſtate by 
forfeiture, or by incumbrances. With reſpect - 
0 alienatian, he can, 1 — eaten, 


: 2 2 


3 153, 3 
| truſt in the above Ae viz. by conveys. 
g . 8 a valuable con- 
tion, ang cee, and een then 

besen truſt may cvthpel him tb make ſa- 3 
tsfaction f, thotigh ſuch ſatisfaction, it is ſai WED . 
can only be taken out of his perſonal" eſtate TP N 1 
So if a truſtee conlveys to one, vi has | e 
notice of -the tri; and the Brander levies a 
fine, and five y 1 afterwards the 
truſtee? * me lands ag gam or a 
bond fide confideration * ſtill he mall be a 
truſtee, as he was before, though his grantee by 
was not 8. Or if a truſtee convey DET... d 
for valuable conſideration, who Has notice, bla ca. uu 
and the gräntee levies a fine, yet celtui * * 
truſt js not bound 60 enter within the fiv e | 
n 1 ee * 2g k x; Vein. 349. 
Abs: thiſtle bose Sut 3853 nee 
| injure the eſtate vf ceſtuique truſt by allend- 
non, fo neither can he change the fatüke * 
we truſt” eſtate by turning money to land, „ 
or land into mon aq, br a leaſe for years [15 5 
a frechold l. But fa guardian for an infant i, 5. LA 3 
tenews à leaſe for thres lives, this ferjewed wn. . 
leaſe/is's new acquilition, and hall ge tothe” bse 
heirs of the father, thoukh previous io e 
_ renewalit went to the 2 4 5 arte Maren k * Prec. Cha, 
So too ak the truſtee ag pres x e K bo. © 
- tuique 'tfuſt, by doing what 

lawfully ds, che Gan hurt him b 2 4 1 
do do what it was his office to Perform J. r.“ 2.5 | 
 And'it is generally true, that triiſtees, in the 

compoſition of debts, and buying in of in- 
cumbra __ y than is due, ſhall oe 
hoe emſelves, but the truſt eſtate in. 2 15 
: But, on the Lond if they RA a ina 
MY 0 1 release Ven . 


1 tru atcy. they g UA f 
noe . mers, d 55 hat if a fr 

| 6 1 uſe 17 
4 t 1 ers. eca A 
12 gs. have borne the whole loss . But.; 

je he gp 648. had been inſolvent a | the ti HO of plc | 
money hg laid the money. Fe | ſt 12 Ou: | 
out by conſent had the w ale. Benefit, ruſt 


r ained the w bale. lo [8 1. gn 


4 The cguris of « 15 look u 
* Von AY, al a8. 4 bu >” upon the —— | 
e pt the perſon WIRES une un- 
„ dertaken upon mercenary motives: re- 
2 Faber hove N. held a tri hand u | 
7 truſtees, when they have mad 25 7 
ee]  +dipary, agrecment with 5 igr 
extra allowance . 


2.2 Atk 59:60 trült f. But if a truſtee c ER ins 8 520 
3 4 ner, and, ep eſtyique; try 2100 


ion $2: 4. 85 gel uique truſts, over.. 

EZ ws 60: 6 the RY = x E 

penſation is contr for 4 em, 

1 Refs, bi 7 be, ſet, aſide, 
Ent, where un 


8 60 A h. rgain in fuer 
1 . W. 281% e le 


i - Ain Jan 3 0 e 
15 nces a 3 ere 
e eſtate * 2 and Fe 
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F of: tle . ides' td 
te of le 6. Ho e 9 


eee ee dell c 
. man's lune may be more . ie thi An ie 


+ and in this reſpect it cal be ho 


P upon any troftee ; for K is at hi = 
1 197 815 THe 6 of the truſt, # 8 1 be 


is 1 . . 
. employs 1 ang Fi 
Re Eons, 


1 ſt be awe 1 : 
A N bg truſtee is . 
8 E t 2 Cha. 
An. T Rep. 158. 

85 f Il . 


5 50 in he ed 
tht very. upine 7 een ht indeed „ 
in ſome (caſes. ct =. ruſter "with re 
2 8 had reg ggeive 5 12 a 5 re- 


CELVES, money; © 59979 unt o 
ag, an int, ang ee, is raved of hc 'this 


8 LY: ; . e 
charged for ana 
o been, e that where there are two _— 


5 5 of t e f 
ut if there Traud prope er v. 51. 
„ e is former thay > e 10. 


= 225 tou he Te nothing 3A. She. 
h. IS any uh 4 
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\ for their th ie and cate in the mange 
f of the truſt eſtate 2 N EM 


Ee 


Able 
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able and juft, that ihe Would be aloe all 
5 os coſts, damages, and | expences, as may be 
incurred in the execution of the muß, and 
diſcharge 91 their office ; provided there be 
22 no miſmanagement, or breach of truſt n. 
„ be. Therefore Lord King faid*, it was a tüle, that 
. W. 438. 4 truſtee ought to be ſaved harmleſs by cel 
mique truſt, as to all damages, relating to 
N the truſt. Thus, where a.truſtee has honeſtly | 
"bb and fairly, without any 'polfibility 'of 2 
2 ½ggainer, laid down money „ by, VIdich the 
©  ., ceſtuique truſt was. Acharged from being 
_  Irabletopay a greater ſum the triſtee ought 
do be repaid: even if the truſtee errs In 7 
management of the truſt, and is guilty « | 
NY o tal, yet if he goes out hf the 
F . truſt with the approbation of ceſtuique truſt, 
0 8 — Yr breach, of. truſt, ought rather to fall upon 
, the eſtate of ceſtuique truſt b; for the courts 
L are ever anxious to deliver the truſtee. 7 
De miſapplication « of the truſt u on, 


ee is ſued on account of the 


5 erg "his coſts ſhall. be allowed him e. | 55 


application of the truſt money, the truſtee 
is generally only anſwerable 01 fraud, or 
bye 175 neglect, which indeed is reckoned l 

to. fraud. Therefore if 4 truſtee, with 

ns of all the parties intereſted, lets the 
. truſt; money remain in the hands o A. who 
1 e the truſtee is not he 
2.truſtze pays money into a | 
es re rd ker's hands, who, at the ti time Tf paris i, is it, is 


+ # Beg 


| 2 ae | credit,. but afterwards fails, the truſtee is 
/ © Ama. Rep. not accountable ©. So if a truſtee. is em- 


Tow — 233 powered to raiſe, and pay Portions at 21 or 
Ba. b. pl. 1855 * with maintenance in the mean 
- time, 


dent, in the application of t 
then he muſt anſwer for it; therefore tif . 
there be a truſtee to pay a portion at a 'cer-\ 
tain time, and until chat time to pay main- 
maintenance” _ 
money exceeding the intereſt of the Portion he 
vill not be allowed what he fo paid above the 
intereſts, * Upon the ſame reaſon, if a truſtee : + Preem, * 
for payment of children's ht f 
them his full ſhare, and then the truſt eſtate 
decays, he will not be allowed ſuch 
. Truſtees 115 not only anſwerable fer What 
they theniſelyes do 
azo , But if there- be a deviſe to truſ. i 1x Mod, $60, 


es . oC hy” ». 
: time,” n 


tions, he may pay part of hs e portion in 
placing” out one of the children, as 


8 tice; and though the 


exceeding the int 


Hd dies before 2 r 
marriage, and on that event the u ad 


limited over, yet heſhall be allowed it,. *2 Vera. % 


nt, or impru- 
truſt money, 


But if the truſtee is neg 


tenanee money, and he pays 


portions pays one of 


but for the acts of their 
tees with a power given them to appoint 


agents to manage the lands, and they ap- 
point one, who is then ſolvent, they ſhall 
not anſwer for him, though he afterwards 
proves inſolvent; but it is otherwiſe, if he 
were inſolvent at the time of nomination . 14 Mod. $69. 


When truſtees are ap oy to'preſerve 


_ contingent remainders, if they join in any 
conveyance in order Karon; the remain- | 
ders, this ſhall in 1 

. of truſt]; whether the ſettlement be volun- 8 Salk 6%. 
tary, or not a. In ſome caſes, however the |. 1 
courts have decreed them to make convey+'3 Atk. 24. | 
ellatey'® ; but — theſe have been very. r. w. 596, 
N POO: -— TONE" 


general be e a breach 


ances in order” to defeat the contingent 


Ne. 


* 


I; 


h. ches. 
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Place caſes: it would. Beben 1 * 
. frm udent in truſtees, 49 receive the. dis. 
de a the coutt, before they ares c 

+ cu tet, hi hep war i 
. to preſerwe. 


Y 2X m— ow is celle to an 

a; outs tat 4 n upon reque of celivique 
hut, the truſtee ought to join in barting 
the tail; and jt will be no breach of truſt in | 
him 10 join in barring the entail. For his 
Jaining in barring the+entail is nothing more 
than what he was compellable to do; though 
indeed ceſtuique traſt alone might have wank 
2 384. red it in equity „ 
586. It is now faid to be «conſtant rule? i in F 
IN 8 tid chancery, that if lands are veſted in truſtees 
3 A. 447. to the uſe of one, and the heirs of his body, 
ERIE with. remainder over, that the truſtees are not 

io convey a fer but an eſtate tail; though the 
2 tenant in tail will have it in his power to bar 
ite entail as ſoon as it is conveyed ta 
him. Gan if a ſum of money be articled ta 
be laid out in land, and the lands to be ſettled 
in tail, the ſettletuent ſhall be made acoord- 
ingly, and not the money paid to the party. 
But this caſe would he . if che re- 
mainder jn fee had heen limited to the te- 
nant in tall, for then it ſeems that the money 
ſhall be given to the tenant'in tail; becauſe 
he may bar the limitation by 4 fine, which 
| may be levied in ' yacation time, as well 
| nter. as in term a. 80 where money is directed to 
be laid. out in the purchaſe of lands, to the 


ule of A. and his heirs, A. will be entitled to 


e. e . 


9 55 ey 
| ; : gt . 
1 7 # ” 
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Rs = : 'F We” 2 ot 5 5 a 2 : 7955 4 | 4 
le is an eſtabliſhed dodrine in changer, , 


that in caſe of articles entered into hum mares? 

riage to ſettie lanch to one, anch tüte heir of - 
his body, and a ſettlement is made « N 

after marriage, chandery will rectify i it, and 
direct it to be made: in ſtrict ſettlement, viz- 

to the firſt, and other ſong of the marriage . . 
But if both arte les und fentement are fe 32 10 e 
previous to the ma f 
hall not controul the feftlements, unleſs the 705 * 
ſettlement ſhall: be made m purfiiance af h 
articles; in which caſe chancery Mill direct t- 

to the intent of the articles“, Puts" P. * 349, 

it muſt be obſerved, that chancery will net 
direct articles as above to be carried into er. | 
ecution;” by making a ſettlement to: the firſt, 

and other ſons as againſt e but only 1. 
between the Parties, and their repretenta>:. - 4 7 — 
tives xv, This rule reſpecting artioies! gene- 3 _ Nr. 
rally holds with regard to executory: an; 

deviſes ' therefote the chancery willi com- 

monly give the ſame directions in the caſe — 

a truſt directed by a will to be varied inte 
execution, as it does in the caſe of a ſettle · [A 
ment made in-purſuanceof marriage articles» 
that is, if in caſe of a deviſe of a truſtrexecus:: | 
tory, or of -ſo-maubh-noney to be laid out in, 
land, and ſettled upon one, and the heirs 
af his body, there is ſome clauſe in the 
will, which induces the court to believes, 
that the teſtator only intended the deviſee to 
take an ———— — ok the 4, 81-8 
body to take as piirchaſers, and not by deſcent,” 
it will direct thè money to be laid out, and 
ſettled according to ſueh apparent intention a. . e 
| Indeed: us ſeems a be che opinion uff, W. 472, 
17 Sy" INT :- TE} A7 eee 1208 183. 
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Es urns unt hiv inlay e i 
. ſped to mrking the heirs of the body, words 

of purchaſe, inſtead of limitation, holds equal- 
ly in caſes of a deviſe of a'truft eurruted, or 
. Fel income as it does in wy Ins s of truſts. 


7 1 


We oe 4 ſeen in a great meaſure 
* nature of the eſtate of ceſtuique truſt, by 
aber nature of truſt eſtates in ge- 
neral. It remains now to ſhew the power, 
vhich ceſtuique truſt n _ the cltate, with 
reſpect to alienation. tee e 

In the caſe of — Wyndham it is 
faid, that every diſpoſition; of ceſtuique truſt 
11 bindi upon the truſtee, not only in equity, 

2 bre. but GA . But however the diſpoſition 

9k, ceſtuique truſt may be binding upon the 

truſtee in equity, (as it certainly 1s) yet a fr, 
| as e have already ſeen, is not alienable by 

F the rules of the common law#. S0 ceſtuique - 

at” truſt may alien the poſſibility of a truſt; which | 


ee Alienation will be ras gee in bn: eee 


3 3 not at lay b. 
i Cha, C It is a rule, that any legal-conveyunce, ; 
aſſurance by ceſuigue truſt ſhall have — | 
ſame effect, and operation upon the truſt 
ee .ſtate in equity; as it would have had upon a 
cg. jegabeſtatè at lan f. Therefore if a ceſtuique 
truſt in tail ſuffers a common recovery, or if 
he levies a fine (ſuppoſing the remainder-in 
| fee to be limited to himſelf); he will com- 
2 4 440; pletely bar theentail in equity a. This con- 


ſtruction upon the recovery and fine of ceſ- 
5 truſt in tail proceeds entirely from 
. 


te 1200), 


V7 2 7 851 1 * „ 7B o 
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* dong webs — fable at WS 
Vithin the ſtatute de donis; and as geſtuique 100 
truſt has only an equitable title, he cannot 
poſſeſs thoſe — qualifications, care nach „ 
quired in ſuffering a recovery, or le ing a | 
fine at law. But in equity a truſt is a. 
tailable, and ceſtuique truſt may ſuffer an 
equitable recovery, or levy a fine, Indeeda 
ceſtuique truſt in tail has the advantage of a2 
tenant in tail of a legal eſtate: for if the 
truſtees join with the ceſtuique truſt, the 
may bar the entail by a fas So too aVera. 1 
it has been ſaid, that a common bargain and 
ſale by ceſtulque truſt is ſufficient to bar tie 
entail ?. But that opinion has been contra- ! Vera. 440. 
dicted b, and at any rate is liable to objec ? . vers. 538, 
tions i. With reſpe& to an entail of a W Ws 91 
of copyhold lands, where there is no parti- 
cular cuſtom'of the manor to'bar the entail 
of the legal eſtate tail, it ſeems, that a deve, 
or ſurrender, is ſufficient to __ b _ 
| the truſt *. K 8 uy * by $ a Vern, 15 
e 0b e e no conve | | 
| ceſtui que truſt. can work a ſorſeiture of the . 
legal i. of the truſtee}, it has been held, 5. 
that a fine, or other alienation by ceſtuique 214. 
truſt for life, does not work a forfeiture of his, „ w . 
life eſtate n. But we have already e 3 An. 526, 
ſoon to diſcuſsthis ſubject. „ ES 
Theſe few obſervations on the nature of 
rally will, I hope, be ſufficient to give an 
idea of the manner in which they affect con- 
veyances at this day. I ſhall conclude there: 
fore by citingk rule of equity (which indeed- | 
has before explained) that in every 
er the jruſte a make good his truſt in 
a 9 OY $5 
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3 equity; and it is ay to be: the opinion of 
- Lord Hobart, that an action might be had 
againſt the truſtee at the ' common law ung 
» "Eq. ab. breachoftruſt®; but this opinion "ſeems in- 
Me conſiſtent with the idea of truſts, and is on- 
*2 Alk. 612. traciictec directly by Lord aidwiok e, WhO 
5 thus expreſſes binfelf: „A truſt is where 
AI there is ſuch a confidence between t par- 

ties, that no action at law will lie; but 1 ls 
Th 2 a caſe for conſideration 
court,” n the. court of Equity, 
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uſes.has al; 


neceſſary, as to their particular operation up- 


on the conveyance by feoffment. IL. hall 
only obſerve in this place, that in order to 


form a legal eſlate by this, or any other af- 
ſurance, the uſe cannot exiſt ſeparate from 
the perſon, who is intended to have that le- 
gal eſtate, Therefore if a feoffment is made 


to one in fee, without any conſideration, or 1 
declaration of the uſe, the uſe will reſult to 

the feoffor * ; but if any conſideration (how- «, per. 
ever inſignificant) or expreſs declaration ap- » Rell. b. 


pears, then the uſe accotding. to the conſide- 
ration b will go to the feoffee, or follow the 
Fa of the declaration ©. It is ſaid, that 
if a feoffi 


moſt rendered any further enquiry un- 


ent is made without conſideration < 


EF 
. 8 


. 


b 1 Co, 24. a. | 
2 Roll, 787. 
788. | 


Shep. T's 496, 
Ander. 37. 


or declaration of the uſe to effectuate a parti- Dyer, , 
cular intent, then the feoffee will be n inn 


courſe of polſeſſiun, and not by way of uſe; 


and that after the intent is performed, the uſe 


will ariſe from the feoffor by operation of 
law 4, But the whole of this has been ex-, Gp, 


plained before, It is worthy, of notice, that «7. 


uſes. 16, : 


though upon a feoffment in fee without con- wle . 
& 1 ? ; | e * 5 - 


ban. 


oo 204 4 55 : | 
- ſideration, or Anas « the uſe, the uſo To 
will reſult, and the feoffor be in of his od uſe, 

1 | yet if the feoffment gives a larger eſtate than 

5 the feoffor lawfully poſſeſſed, and the uſe is 

upon ſuch feoffinent executed in the feoſſor, 
the uſe will not be executed in him according 
to the limits of his eſtate before the feoffment, 


but according to the extent of the ſeiſin, 
which the feoffment acquired. Therefore, if 


a feoffment is made by tenant for life, &c. 


to one in fee, and the uſe in fee is declared tag 


the feoffor, it will be executed in him, accord- 
ing to the extent of the tortious ſeiſin of te 
feoffee, For a uſe may be limited to ariſe 
| boa 4 7 out of a tortious as well as a lawful ſciſin*©.' 
So the ule may reſult to the feoffor in a greater” 


eſtate, than he had in the land, like the caſe 
of a recovery, or fine by: tenant in tail with- 


£7 out any declaration of the uſe ;, in which caſe | 
foe 8.b.  theuſe reſultsin fee . 

; © Having premiſed thus far, 1 mall endes 

your to give a ſhort account of the nature 

e particular operation of this conveyance 

in transferring lands; I muſt therefore make 

à digreſſion from the ſubject of uſes, and 

gi e feoffments as deriving their pecu- 

lar force from the common law. In doing 

this, we muſt e uſes a kind of ſeconde- 

ry conſideration, 

As feoffinents are 1b matt Gmple, fo are 

they the moſt ancient ſpecies of conveyance. . 

For the original method of acquiring proper- 

ty in lands was by occupancy ; and the firſt 

mode of transferring it from one man to an- 

other, was by the public and ſolemn delivery 

over of the 8 po this _— ; 

5 


0 L 


e oke N. us an example of a con- ele 
veyanee at à very early perioci indeed, where- 


in the ve operative Lee 2: as in feof = 
ments with us, was uſed; The conveyance e 
he allud oft der dar wede by Ephron to 


Abraham, when he gave — the field of 
ache laß i. So when the kinſman of ec tr. 
meerd gave unto Boas the parcel of land 
which Was Elimelech's he took off his ſhoe, 
and gave it unto Boas in name of fein of the 
land (after the manner of Iſrael) in the pre- 
ſenee, and With the teſtimony of many wit- : 
neſſes k. This mode of 8 4 56. 
livery of dhe Hands, muſt have been very s. 80. 
nown” among us Zut it derived its 
pic name of feoffment in eonſequence of 
the introduction of the feudal ſyſtem in 
England; för it is the donatis-feudi * *.; 3 
"tots ts preſent acveptation with us), . At + FOR 
iod, however, whether before or after the 
orman conqueſt, we are to date -the eſta- 
| blen of the feudal . in this 9 00 
has been a pont ſo much di ted, that 
1 Irfipoſſible: to form a — 2 opinion 
concerning that eircumſtance without differ- 
Ing from ſome of the moſt reſpectable autho-—- 
Titles. 1 ſmall only bbſerve; that Saltern 
imagines, that feoffments were in practiſte- 
even before the Norman conqueſt w. It is = Salt de Ant, 
worthy of the reader's notice, that the term a. Wo, 
 feblum, or feof, is not only applied to lands, 
add in corpofeal hereditaments, hut alſo to 
mete perſonal inberitances- Thus, in a con- 
vention made between Henry the Firſt; and + 
Robert Earl of Flanders, dated at Dover 
de 16. of the calends of- June 1101, 'where- 
„ n 


| ng desi Hlenryad . 
| 8 ncgium, Anglia, anntra 
denen ſewinet, Je eee vet 1001 pale and 
8 ] 4the; King of England on his Part, eng 
e . ay the Earl wmogyoque anna 400 marca ar- 
3 e un FED . However, hen we | 
pf afenſnent, we muſt pageant he, word 
1 1 * applying to a n oor He 
S | For Britton owthis-head- tells. us, tha 
3 eſt un noſine general; plugque n'eſt /; 
car: Don eſt generale a tautes o 
et eee me eue 
= *Wiog:Brinton; de ſoile. Aas Dad Joint | 
. 31323 te. ER. 
21 veyance of cor poraal hereditaments; toj.anc- 
ther, by delivering of the poſleſlio at pe 
» zComm.z1)/ Within 2 view of the hereditaments.;; 
Butl. note 1. Atweyed . This ceremony, wied\in act; of 
Fo. Lau. aß ae is eee natal ee ee | 
241 . WV „ 
The 8 by /roffment- was ane 
cod ates men -were-ſcarcely; acquainted; with 
the uſe of letters; it was, necaſſary therefore 
::-that-it ſhould; be on the land or near. Ee 5 
dn the tenants ok the Manor m ht 
be witneſſes thereto, who mann LCL 
; miried::1t the Lord's ceurt rerfies 
an «ty relating to ſuch tranſlation a. — the con- 
A Sh e t 23 ſeoffment began to be in uſe: 
IT I» eee they yr nt — up. 
regular form; nor was there any, uni ormity 
ene ns the Ryle, till the reign of Edward xt r, 
ll the charter of. feoffment was by nd means 
* Ba. ab, 4 2 3 part of the onveyance :: tho 
Ris % may — conclude, that; men 
e e t it vas the maſt fire yay 


| FR EY 1 
75 bs Of 70 1 it {47 $34 1 14 16 14 2 1 ip ; I, | 
o au EA ch, eee to 8 ee 
property. At all times 00 liver y of feifſin 
made in purſuance of ancharter, was les 3 } 


» 
Pd 
” * 


liable to diſputes concerning | its IN 3 
5 made on A giſt, or demiſe without a derd. 
conveyanee of feoffment in ring . 
fe as Bracton; | obſerves, . 206: ub. 4. 
| memanians, Ppropter hre pem ogg e 1 
e probani Poſſit douatio. - 55 
ture has, however, 3 
-ment equally as neceſſary as livery — 
or now there can be no conveyan Del 
lands, or hereditaments, for more that E 
Nd without Writigagg | 72 F 
To every ſeoffment, 1 5 to Shop i 
create an eſfate in fee ſimple, fee mail, or ſor 5 
* man's own, or for another's life, livery of 


ſeiſim is 0 Mably neceſſary N. ary oi - 
perly de notes the 97 of the feoffor to 
1 wi N, 


and the feoffee to receive, de 
eof the feaffment is made =, * reer 
The — of - fin) is divided into I. Pt tet * 
very in en very within: View; * „„ 
e e198 . ie e 44} e 
1 Livery in 1 — — by the . 
' fors coming upon che land (all other perſons 
being out of the ground) and delivering tobe 
5 feoffee a clod, branch, or turf, there g growing, 
Ka „In name of ſeifin. of all the lands and tene- wt . 
ments contained in this deed v? r livery in 8. ; 
_ deed. may be given by the feoffor's ref were ol 
ing the charter upon the land} in the name Nen 2 1 
al livery of keln of all the lands compriſed I 
in the ,deed/*,;'.or--by.. words: only, about 45 FR | 
an act of . — as if the „ 
the land, ſays to the feoffee, I am 
9 content 


4 


5 TW 


Tantei 


= content that you ſhould enjoy theſe lands ics _ 


en .ab. 7. cording to this "deeds. But in all caſes, 
le b. | whets the delivery of the charter is to ferve 


L. n as livery" of ſeiſim, it is neceſſary; that the 
Jac. 80. pl. a. charter ſhould be delivered in che name of 


Tk Te, ſeiſin, &c. &c; for 6therwiſe' it will ſerve 
28 as a delivery to perfect the deed, and not as 


- tivery of ſeiſin. If the livery of ſeiſin'be of a 

_ houſe; the feoffor muſt take the fing or 
latch of the door (the houſe being quite 
empty) and deliver it in the form above feh- 


"tioned; and then the feoffee muſt enter alohe, 
ſhut the door, then open it, aud let in the 
e Comm. arg. others e. C 


Senn ln all esſes of livery of ſeifin by 68, 4 
: man may either give or receive it by at- 


+ Ro 51.4. torney a. The power to give and receibe the 
hag 1s rap. " Hyery moth! be by deed,” in order that it may 
mo whether it be purſuant to the au- 


"© 2 bell ab . thobey oc If the deed of feoffment be a deed 


i "Y poll, che letter of attorney may be contained 
An ſuch deed; but with teſpect to a deed in- 


"i 51d. dented the-caſe is different The power of 


Sed, cont, Cro 


Eliz 90s. attorne v muſt be executed both in the life- 
DIO time of the feoffor, and the feoffee 8. It is 
t Co. Litt. 32. b. ſaid, that when the king made 4 feoffment, g 


he uſed to iſſue tis Writ to impower” his 


© ſheriff or other perſon to deliver ſeiſin in 
k Butl, wo time other great men did the ſame; and this 


Co. Litt. 271 


Sec farther as eireumſtance gave riſe to powers of attor- 

E ney t. The hvery within view, or in lat, is 
| ney, e . feoffot is not actually on the land, 
| but being in fight of it 


52. b. note a dr in the .houſe 
"Ht of i fays to the feof 


v8: 1 Sire you yonder 


3 
i — 0 houſe, enter and take poſſeſſion,” 'or by deli- 


» Ba, ab DP” a — n r within "os 


60 209 ** 


ſays; & L Vill that ye have the lands that _ 3 
ſee there, which are compriſed in this © —9 

Teed a,” There id eee ' Bd b 
ing this mode of livery, vizc no freehold can 3 f 1 
be velted bafque-an actual entryimiade by e, * 5 
feoffee . Therefore; in caſe of the dent Co. mts | 
either che-frotſap,cniſeolilie before tle entry, n, 1 
the livery is void i It may poſſi ly happen, cot 0 
that the feoffee is prevented from making "JOY 
an actual entry by bodily fear; yet fill he 
may make hid claim, as near to the land as 
he dajes-venture,” which will be ſuffieient o 
veſt the poſſeſſion in lim, and render the li- 1 
very complete. It muſt be obſerved, 3 
no livery within view can be made or a 
 tayedbby attorney, : Een Me £0 

If a conveyance. or feoffin tis made ef 
ſeveral villages in one county; and ſeiſin is 
given 6f pa parcels of the land in one toon, 
in the naine of all the 1 
and in otder towns, ali the lands of the feof 
for in that county will paſs o. But if a feoff- 1 is ts 
ment is made of lands im different cbünties, Fat. f als. 
livery muſt be made in each oſ᷑ tie obunties v.. . — 1 
However, with reſpect to livery within view, Park £4 5 | 
it may be made ab ee het in differetit 


| rake of e e of: is made in che: gg. . | 


e 


N * Where ue are letr\6ur Yom Perk. fn. : 
leaſe (though in: Denny) mary” | 
liveries ſhould b 2 ee 1 Þ 


for no livery can be made without the co 
ſent of the tenant; and the conſentiof ne 
* . 3 


n is not t awafent of the whole. 20. 
1 wm; bong op LEES 'S i E 10 7 X 
. F 38 8 1 * This : * 


FR. 


n — egen tin, : 


| hatches an, ny 
1 ue 8 aber 9 Hence mo 
„ dre aus ere - 


un futuro by feoffiment and livery inmediately 
1 co Un. uy, —— But 3 21 
| is! '92.b.. freehold: remainder, where there is a 5 
a Vet, 204. ing eilate for years, as a leaſe for three yuiits 
| td A. remainder in fer to B. here if Her of 
ſeiſm, which muſt be in deed, is made to A: 
2 the freehold is immediately created, and veſted Z 
gegen in Bi during the contimuance of A,'s term 
vue un. For this is an eſtate, though to be enjoyed | 
min futuro, yet commencing n preſemi. Zut 
6 44,149 N or evidence, if 
after livery: made the freehold: | 
| bes. inge *. as where H. enfeoſfs E in fee, 
| = his eſtate to commerice fevers years from that 
timo, or after the froffors death. Inifuch 
eue — would ee cents our 
„ (73 ingot ro ag 
gs 3 4g ares oy" made ta a luer 9 
5 der: to the right heirs of B. this 
LP 70. Stor is voidjibeoante acme ne viventis y and 
i * becauſe it is a rule, that no conti re- 
1 maindder can be ſupp! ned without'a prevod- | 
ing eſtate af freehold to ſupport it. But if 
_ bt — B. 0 condition if E. 
8 T care urn on ſuch a oy _ 
Lit. .. 350. ifs to Be the frechold palſes — co 
But if B: had an eſtate for ie with u like 
5 Lat the wie not 
e e We 1 W I . — 
7 Co. kite "formed *. * 2285 


leaſe, or has tit 


feoffment and livety; for where they conſent 
o it it is clearly good, But in ſpeaking of beating 


7 oO ts detbte ts. 4 

| . uſt follow; - that 

fTef Np pony is delivered, thould be 
at. Therefore, it is generally tue; that 15 
every feoffor ſhould have 427 anal poſſeſſion 's : bea 
and where a man has fer” Nis lands out on Pra ze | 
extended a ſtatute Cro. Eliz. 3244 
merchant; &c. he cannot, wHillt the lege e 
conuſee is in poſſeſſibn, make 4 valid fe 


ment, and livery of them®. But fils muſt * nb 


be underſtood where they ate averſe to ſuch — 


lefſees for years, tenant at will and at ſuffer- n 
ance axe not inchdet; for their conſent is pled co 


Hf 


by no means neceſſary d. Though the feof- „ nou. « abs . 


for s lands are out upon leaſe and extended, r 
e and actual pof. 8 . 
ſeſſion (though they - diſſent) the very is 
valid? and it is immaterlal, whether ſuch Pol. 
ſeſſion be gained by the le ders own abſerice , W 
vr by his ouſter by the feoffor t. ' Yet in thoſe * Moor, gt 
caſes of outer, Arr abſence c of the leſſee, . 44%. 
the poſſeſſion of any part of the lands by the 
wife, children; or ray 7 mon the leſſee, has. 
been deemedd ſufficient to avoid the | oy b. 78e by 
And as the ſervant is ſuppoſed td 0 the re 16 79 5 
bo of his 1 gy ig Bro. feoff, 66. 
will not make ery u {wy ab. 3. 
deed, the rar, pet confent. of the | 
eo © As | the cartle'6r other animals of the 
ee continue not in the lands, — 
Mas a ſervant ought to do for the benefit 
of his maſter, they cannot fill "oy 
a5 as to e the liyery *. e's a 


Pa 4 5 Ane 


33ͥͤĩ aA 


. 1 charter of feoffment was found partieu- | 
Alłxrxly uſeful, in pointing out the certainty of 
1 the limitation of the eſtate intended to be 
conveyed by the feoffnent and livery, -whe-/ 


woas made, mult ever have been liable to oh- 


JIections and diſputes. Yet it has been held, 
. that a paxol limitation in making the livery 


V would alter and correct the limitation made 
in the charter of feoffment. Thus, if the 
charter was made in fee, and the feoffor de- 

. _ , livered ſeiſin for e, the feoffee could hold 


_  *Co.Litt,aza,b but for life i. But at the fame time, as the 


9 


Ruvery was indorſed, as it always ſhould be, 


* N 4 


it prevented any uncertainty. However, in 


_ +.» |» this caſe, if the livery was made for life, 


ſecundum formam c hartæ, the feoffor would 


1 . nevertheleſs have had the fee, becauſe the 


Seb: which lirnited the eftate in fee s. 
2.2 - + Theſe remarks, it is hoped, will afford a 
=. ſufficient E the general rules re- 
__* lating to livery of ſeiſi 
the . preſent” diſuſe, of this conveyance by 
feoffment, there are very few other caſes to 


livery . then had a reference to the deed, 


be found on this ſubject of any real uſe. 


T Thoſe, however, who wiſh to ſearch more 
minutely into this learning, are referred to 
ite authors cited below“. 1 NES 


F 


This mode of wn We” by feofſment is 
cextainly now. very rarely reſorted to. Upon 
tho rough inveſtigation 


this account a more t 


N 8 


kay 3 "*y 
* EY * 


F 3 & be 2 — — 
i D . 
C7 * Ss 
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VV ® Vin. ab. tit. feoff. 2 Ba, ab. feof. 4 Roll. ab. feof. 


Cem. Dig. off. Welt. Symb. pl. 1. ſ. 235 to 264 
S6. F. be C 


199 to . , 


AS | 


her that eſtate was in fee, in tail, or for life; 
for paxol limitations, at the time the/livery 


ſeiſin. For, according to 


in the e pages; 

ing and receiving Re and weiin, has 2 
thought unneceſſary. Still, however, it is 
not an-ob/alete conveyance; for in ſome caſes 
no other aſſurance can at all, or at leaſt ſo 


well, effectuate the purpoſe for which it is | 


intended. The operation of this conveyante' 
then by ae in thoſe particular inſtances 


will — the ſubject of our inquiries. Sir 
William Blackſtone, I muſt obſerve, com 


plains of the want of notoriety in all of our 
modern ſpecies of conveyances, and laments 


the diſuſe of public inveſtitures. This is the 
general remarłk of almoſt all of our law 
ters o. But perhaps the Wen 
from the preſent manner of conveying 


* 


are not more prejudicial to the com- 
munity at large, than the antient one of con 


veying by feoffment and livery of ſeiſin; 
eſpecially if we conſider the many and nice 

laws relating to livery of ſeiſin, the omiſſon 

of any, in the making of which, might vitiate by 


_ * 
5 
= 


gan, 2 


VideHil. pats, 
Shep, T2 217. 


a deed, or at leaſt it might drive the partes 


into a court of equity for relief. But in the 
conveyance by leaſe and releaſe, bargain 


and ſale, and covenant to ſtand ſeiſed, all tue | 


are avoided, : Though indeed theſe"! latter + 
compte are of a more clandeſtine na- 
ture than feoffments, yet in many reſpects 


they are much mote uſeful and convenient, 
not only to the parties themſelves, but to 


E „If, for inſtance; a charter of 
feoffment is ſigned, ſealed, and delivered, 


ſtill it is not perfected till livery of ſeiſin is ö | 


m—_ * poſſibly, if the lands are at a great 
8 " 


1 4a 7 $*: 13 
7 n 


niceties required in making livery of ſeiſin 


a EY 33 

| diſtance, er the auen ver feiſin ls wo 
idle, the feoffor or feoffee may die before . 
hyery of ſeiſin is made, in which caſe the 

_ deed is utterly void. But in theſe convey- 
Ances to uſes, the uſe is executed in the 
_ grantee by the veſting: of the uſe, without 
; the rouble of an «Qual entry by the grantor 
oF antee, ' 


K we operation of 2 fedffment in . 
tangent remainders. This quality, 
annexed to a fine and recovery, is nora 
med either ton nein and üs, | eaſe and 
y 3 Wil. 245. releaſe, or a grant. In Archer's caſes 
se ee, b. where lands were deviſed 'to A, for life, and 
to the next heir male of A, and the heirs 
| male of the body of ſuch next heir male 
„ (which limitation was deemed a 2 ; 
| remainder to the ſonof A) it was held, that 
the feoffment of A, deſtroyed the contingent 
remainder to his next heir male. 80 too if 
there be a tenant for life; remainder to the 
. 5 heirs of J. 8, and the tenant for life 
makes a fedffment durin g che life of J. S. here 
the particular eſtate. for life is 8 
aan the contingent remainder 10 the hei 
Un. Bey. 160. J. 8. deſtroyed . But here we are to ob» 
ſerve, that it is @ rule, that every act which 
a tenant for life commits to the deſtruction 
of his partieular eſtate, is a forfeitute of that 
ca, Lu. 251. eſtate . And though in the aeg caſes 
vr the contingent remainders are deſtroyed, yet 
as the tefiant has done à tortious act, his 
eſtate is liable to be forfeited. The queſtion 
then will be, who is to take advantage of 


1 Tine" point, "ought an: 


222ͤĩ litvecit this 


\ ODE 


. 


San 


00 4 rule, mat where the remainders e 


are of a. cont! 


kalten of the uſe to the rj 


} YT ORE au now pretty, clea yy e F 5 
| many © 


it is agreed, that where an eflate 
United with a contingent, remainder over in 


fee, all fubſequent remainders 1 be 1. BO: 


N allo; and .confe uently . feofiment III 
dor recovery {offered FF, 255 tenant | 
1 1 will effe&ually bar all the remain. - 


ders in contingeney v. But chen, accarc 


limited 1 in contingency, the fee 
lands remains in the grantor, till 7 . 
tingency happens, when the tenant. for, life 
makes a feoffiment, or ſuffers a recovery to 
bar the contingent remainders, e granior 


and his hejrs may enter for a forfeiture * a v. w. gos. 


To conſtrue the ee fimple to remain in the; 8 
grantor, and his heirs, after a limitation of nardiſton, 


a contingent remainder in fee, is to favour a 


rule, which we. before have had. occaſion to 


mention, when treating of the dodirine x 


uſes; namely, that ſo much. of a ble 38, a. 
man does not diſpoſe of. remains with, him; | 
therefore, if a feoffment is made in fee, to 


he uſe of ik feoffee for life, Ms 1 7 
of the he. ule } 


Fee 8 of reſults. 
For Pply then this rule to 1 „ 
97 remainder. in fee 5 os 
mn makes a feoffment, Wor 5 2 teco-œ——PU 
levies a fine, or conve A 5 and, 
5 to A. in fee, to t 73 0 or life, 
remainder to t the ule of the right heirs of C. 
who is then ns, in this caſe the uſe to B. 
= life" is exec ed. by the Gaines: Þ but as 
there is no perſon to anſwer the nee: | 
of the right ir of C. whilſt C. is alive, 1 2 | 
t heirs o 
s cannot 


1 


. oe, WY * „ 
cannot. be executed according: to che 3 


5 5 + Vide ſopra, words of the ſtatate*. As the uſe then does not | 


z 
* execute in ceſtuique. uſe in contingency, it 


muſt then remain until the veſting of the 
| | contingency in the grantor ; for until that 

colt za. time he 9 not diſpoſed of it. Lord Coke 
has expreſsly directed this conſtruction to be 

| made, and 1 have particularly endeavoured 
| et. to explain the reaſons of it in another place b, 
It is unneceſſary to add, that if B. in the 
above caſe mould die before C. (in which 

caſe the remainder to the right heits could 
never take effect) then the remainder. of 
the uſe in fee would remain and be executed 

in the grantor. This, indeed, js but adher- 
ing to the caſe of a grant at common law, 
for if a leaſe is made to A. for life, remainder - 
: d the right heirs of B. and A. dies, living 
$:Roll.ab.418. B. the grantor ſhall have his lands again e. 
pl- 1,3. Cites However, in the caſe of Vick v. Edwards e, 
23 r. W. 372. Where lands were deviſed to A. and B. and ; 
tte ſurvivof of them (which limitation gave 
a joint eſtate for life to A. and B. With a 
contingent remai inder to the heirs of the ſur- 

Vivot) in truſt to ſell, Lord Talbot is re- 
ported to haye ſaid, that the truſtees might 
paſs a good title to a putchaſer by a fine, 
without the heir of the teſtator joining in ſuch 
fine. By this conſtruction Lord Talbot 

ſeems to have thought, that the fee ſimple 

did not remain in the heir of the teſtator 

till the contingency happened, by the death od 
A. or B.; for otherwiſe the fine, without the. 
concurrence of the heir, would not have 

barred his title of entry for the forfeiture, 
e to the maxims NY mentioned. 85 

But 


4 


(n 


But chis opinion, in the caſe of Vick and 8 


Edwards, is certainly ob jeftionable.: for in 


the caſe of Carter v. Barnardiſton, it was A 


termined, that where. the inheritance . is: de- 


ved in contingeney, it deſcends to the 
teſtator's heir at law, till the gonti geney 
| happens, if not otherwiſe diſpoſed of . 

It js Obſervable in theſe Wo that if the 


;* VideriF 


616 to 826. 


ale 


donor or his heir, or the heir of the teſtator. 
(in the caſe of a deviſe). i is willing to join in a 


conveyance wit 


the donee or deviſee, they 


can by a leaſe and releaſe, or bargain and | 


ſale, * <ffeQually deſtroy . the contingent. re- 
mainders, and transfer a good title to a pur- 
chaſer 8 


By this method the life eſtate is - nut. noe 1. 


8 in the reverſion, which always, de- Co, Liu. 9. 


s the mean contingent remainders b, 
Then there is an eſtate limited for life, 
with a contingent remainder in tail to the i ſue 


of tenant for life, remainder over to another 


in fee, in this caſe the remainder over in fee 


nn 


is not contingent, but .vefted"; and differs zune 0. 


therefore from the caſe where the contingent 
remainder after the eſtate for life js in fee, and 
not In rail. Thus ł, if an eſtate is limi 
A. for life, with a contingent remainder in 


tail to his iſſue, remainder. over to B. in fee, 


Wiiſ. 444. 


if A. makes a feoffment, ſuffers a tecoyery, © 


or levies a fine, the contingent remainder to 


his iſſue is totally deſtroyed; but as B. has a 


veſted remainder in fee, he may enter for a 
forfeiture. . Here too, if B. the remainder- 
man, and tenant for life, join in a common 
conveyance of leaſe and releaſe, or bargain 
and ſale, the intermediate contingent remain» - 


#7 gl anne notwithſtanding ay of 
"them 


\ 


tO * Doe v. Rea 
fon, cited 3 


oat 
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J Saund. 386. 


a 3 


e ſuch eſtate only; as. EN awfully: 
may grant, and though there is no eiveſting 
of any of the eſtates . For whenever the 
particular eſtate or inheritance unites by the 


conveyance, or act of the parties, the Parti- | 


cular eſtate is merged i in the inheritance, and 


the mean contingent eſtates are deſtioyed, | 
But if there be tenant: for Hfe, with a contins 
gent remainder in tail, with a limitation in 


the ſame conveyance to the right heirs of the 


tenant for life, though the eſtate for life and 
the inheritance are veſted in one and the 


when this foundation is properly la 
feoffoör may model and e * ufes Into a 


fame perſon, yet they are not ſo executed in 
him as to merge the particular eſtate, but 
executed ſub moch upon condition to open and 
| hene when the contingency happens a. 


The ſeiſin of the feoffees in fee is, as it 
were, a foundation to 12 8 uſes upon } and 


variety of forms. Thus we meet with ſpring- 


ing, ſhifting, and contingent uſes. There is, 


porter or authority re 


vide Moor, 
is. pl, 843. 


\ 


| Gvpra, 174 to 


however, a ſpecies of ſhifting or ringing . 


uſe, which we have not as yet noticed, a 


which takes effect the execution of a 
. to a particular 
perſon, Thus are powers of revocation ang 
appointment *; When the uſe arifes from an 
event provided for by the dced, it is called a 


future, contingent, or or ſpringing 1 nſe; of this 
kind are the cafes mentioned in a former 
page. But when the uſe is to ariſe from the 


att of fome agent or perſon nominated in the 
deed; it is Called a uſe > arifing from the execu- 
tion of a power. In fact, as Mr, Booth ob- 


„ VideMe, B. v ſerves * both are future, or contingent uſes 


. Epiaioa at he 


al 


the 


— 


an the act is done: Ad afberwaidz th 7 
* the operation of the ſtatute, actual eſtates, „ 
It will be neceſſary, therefore, in this place 
to coplider che nature of powers in general, 
and the force of this ſpecies of conveyance 


1 8 0 (419. 9 \. 


by feoffment” in extinguiſhi aguiſhing ſuch. powers, 
Powers are uſually divided 


teen of an, 


to powers col. 
lateral, in groſs, and appendant, Powers col- 
Jateral are ſuch as are given to ſtrangers, 
who have neither a preſent nor a future 


intereſt in. the land a. hus powers to raiſe, wt co. Lat. 237% ; 


» 


OT limit uſes, os N to krangers, ! Hard. 416. 


ment, fine, or any other conveyance v. Nei- 


are merely collaterals. Such powers, as are * pho 1 
merely collateral to the land, it is agreed, d ar dhe 40 


cannot be releaſed, or extinguiſhed by feoff. of Hil it Shay 


one. 


reſerved to him, difable himſelf from exercif- mel | 
ing it. Therefore, if a Rranger, with a power 


of revocation, - makes a  feoffinent, levies a 
fine, or ſuffers a 7, and then revokes, 
the perſon claiming under the revocation 


is in by, and immediately under the original 


ſettler; and therefore, as he does not claim 


under, ſo he is not barred by the act of the 


a Butl. note 1, 
Co. Litt. 34. 


feoffor, conuſor, or ' recoveree?, Or if a 
feoffment be made by A, in fee to divers 


uſes, with a proviſo, Ther if B. ſhall revoke, © - 


44 14 05 # 15 
V 


L 2 % 
2 1 
* 


ther can the perſon, who has ſuch a power * » Co. wy 


4 Co, $4. Ke fo 4 


the uſes ſhall ceaſe, there B. cannot releaſe the 


power; and a fine levied, or a feoffment 


mage by him, will not extinguiſh it: for the 


ang of B. is merel collateral; and the 

fon him, nor is the 

| party in by him, nor under him. So in the *1 e. ky; 
 Caſeof a power to executors to ſell; à feoff- _ 

ment made hy them of the premiſſes will not 


nd does not move 


7 


7 


4 ' 2204). ) | . 
1 to 8 . their power, but they: may after- f 


5 oP. w. 5 170. wards. (ell. 2 Thus too in 
| the caſe of Willis v. horas, Lord Hard - 


91 Atk. 474 


wicke held that a power, veſted in a ſtranger 
to create a term of years fot raiſing a ſum of 
money upon a certain event, could not be 
barred by a feoffment _ or fine levied 
by the perſon who clai the lands, ſubject. 
to the power. In the daſe of Saville v. 


P. w. 778. Blacket*, where A. was tenant. for ninety- 


nine years, if he ſhould ſo long live, remain- 
der to truſtees during the life of A. to pre- 
ſerveicontingent remainders, remainder: over, 
with a power for A. to charge the lands with 
1. divers ſums of money; Lord Macclesfield; 
held, that this power to charge the land was 
WTF merely collateral. He however held, that a 
recovery, ſuffered by A. the tniſtons, and 
remainder-man in tail, would effectually de- 
| ſtroy the power. But he was of opinion, 
that if A, had afjgned over the whole term, 
= power of charging would move ſill als 
„ | 
A power 55 e 1s ſuch. as is s given to a 
man, who has an eſtate in the land; but the 
- eſtate to he created under the power is not to 
cCeommence, until the determination of the 
> Gilb. of, eſtate, to which it relates, Thus if there be 
Fu l. note 1. tenant for life, with a power to make a Join 


Co. Liti 342. b tyre on an after-taken wife; this power is a 


» Ibid. power in gr, ſo is a power given to a 
tenant for life to make a leaſe to commence 
Katſter his death, tp raiſe. portions for his 
* Gilb, uſes, daughters *. Now if the tenant for life in 
70. theſe caſes makes a feoffment, by which he 


acquires a tortious Tx by diſſeiſin, the power 
is 


st 


15 thereby entirely extingu e 7. For . 
the power is to take effeQt et out of the remain 14 
ders, he prevents the execution of it, by diſ- 
poſing of the whole ſeiſin and eſtate by the 
feoffment; but if the tenant for life with 
ſuch a power conveys” only his life eſtate, 
then it ſeems, that the power is not extin- f 
guiſhed : for the execution of the power does 
not fall within the compaſs"of the life eſtate. 
Therefore, if che tenant for life conveys by 5 . 
leaſe and releaſe in fee, or bargains and ſells 
in fee, or covenants to ſtand Feiſed in fee, he 
does not by any of theſe conveyances de- 
ſtroy the power; for it is their nature only to 
paſs what the tenant lawfully might paſs*. > Hard, 410, | 
It was ſaid by Lord Hale“, in the caſe And. 478. 
Edwards v. Slater, that a power in gro/s may be „ 
deſtroyed by a releaſe to the perſon in re- 
mainder. So if there be an eſtate for life 
limited to A. remainder to ſuch uſes as he 
ſnall appoint, "remainder to A. in fee; here, 
as the whole fee is in A. the terre-tenant, 1 
ſubject to the appointment, if A. conveys 77 
the fee by leaſe and releaſe (Which he wy CPE 
lawfully do) he hn gorge tl extinguiſh” the = 
power b. „ OL, V Butl. note y, » } 
The reaſon why * ee bars a power (ET E 
in groſs, ariſes — the vater. operation of b. = 
that conveyance; for it not only diſturbs the 
ſeiſin, out of which tlie uſes under the power : 
are to ariſe; but it alſo has the peculiar qua- 
lity of excluding the ftofor not only from alf 
Preſent, but alſo all future rights and titles. - 
Upon this account it was, that if the huſs 
band made à diſcontinuance of the "wife's' ** —_—_ 
> REIT TA back an eſta bay) 1 5 
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and his wife, by which the wife was remitted, 
and they had iſſue, and the wife died, yet the 
buſpand ſhould not have anch tenant by the 
5  curteſy ; for he had extinguiſhed eee £ 
© 4 Leon. 135- 1 ht 3 the very. „ ö 
tiles g H. 3. 1. Powers ee are alſo 1 powers | 


in groſs. And in caſes where there is tenant _ 


by life, with a power to revoke the old, and 


to limit, and appeint new uſes, a feoffinent 


made, a fine levied, or recovery ſuffered, will 
entirely extinguiſh. the power. 80 if A. 
makes a ent to divers uſes, with a 


power of revocation reſerved to A.; here 11 


A. makes a feoffment, levies a fine, or re- 
12 e 174 K. leaſes, the power will be extinguiſhed 2. Je 
e muſt be obſeryed, that if there is tenant for . 
'T ” © lik with power of revocation, remainder 
over, if tenant for life, without revoking the 
8 old uſes, makes a feoffmenit in fee, Kc. this 
| regularly is a forfeiture of his life eſtate, and 
not a Proper revocation and execution of the 
wer. Therefore, in the caſe of Herring v. 
4 f Vent. 368, Brown's, where A. tenant for life, with ſeve- 
e 1 remainders aver, with a power of revoca- 
on, levied a fine, and then by 1 ſealed 
. hes 1 after declared the uſes of the fine, 
which deed; had the eireumſtanees required 
| by the power; the queſtion was, whether tlie 
_ fine extinguiſhed. the power, and thereby for- 
feited the eſtate, or whether the fine a 4 | 
| ſhould be taken as one convey 22 4 5 
be a good execution of the power ? In 
king's bench it was held, that the fine — 
- 50 tinguiſhed t che power, and that the deed came 
cer. 23. 100 late. But this judgment was: reverfed* | 
* 1 += wand exchequer chamber; where oy 


2 * 


clit tlon of 


— hes; were” do Be ee as one "cons 


veyance, and operatef as an execurion, and 
not as am extihguiſhiment of the power; 
that a fine alone, without a deed to declare 
the uſes of it, would have extinguiſhed 
the power; yet It Was otherwiſe where there 
was a deed declaring” the intention! of the | 
parties. | $49 
© $ in che Eartef Eeicefter's eaſt; whe 
A. levied a fine to the yſe of B. and his heirs + 
for payment of debts, referving a power to 
| himiſelf- (viz. to A.) to revoke: the uſes by 
any writing indented, or by his laſt will, ſub 
ſeribed with his hand, 4 fealed. with! his 
ſeal. * Aﬀerwards A. covenants by writir 
ſealed ang ſubſcribed' as aforeſaid, to levy ? 
fine to other uſes; and after the ebvenant, a 
fine was levied accordingly. It was reſolved 
by the whole court, that 2 deed, and the 
fine, taken er, ſerved: as 4 ſufficient 
execution of the power. 


a 71 Vetit, 16. 


But in Digges 'cale k, where A! being * == 


nant for life, with remal 
ee of revocation and of 
upon ſuch revocation,” by barga 


reveked the old uſes, and mite new ones: 
but before the bargain and ſale was enrolled, 


"over, with a 4, N 


. 


" "mn levied a fine: it was reſolved,'th at is the 5 


- 5 tee the deed Was entolled, 


Tad the puſhed, Af EET 

wha ſme operation in * es 
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before its completion,” the 


11 Co. 110. = 


ot 7 133. 
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A perſon, who has a power, of revocatioii 


reſerved. to him, may fevoke part at one 


— 


i 1 C5. 193. b. till he has revoked the whole. But a power 
Moor, 635- . of revooation can only be once exerciſed, un- 
| leſs a new power of revocation. is reſerved, as 
* x Co. 173. b. to the uſes newly limited k. As a power o 
revocation may be exerciſed, as to part o 
the land, ſo may it by feoffment or fine be 
deſtroyed as to part, and yet left good as to 
. | | hare co 


* Moor, sos. the reſidue |. 


time, part at another, and ſo of the reſidue, 


Mee are here to obſerve, that if there be te 


nant for life, with remainders over, with a 
power to revoke the old uſes; yet if there is 
no power reſerved to him to limit new ones, 
he cannot, by the ſame deed with which 
he revokes, make a new limitation of the 
uſes, unleſs there be new words of canveyance, 
. or a covenant to ſtand ſeiſed, on conſideration 
eexpreſſed in ſuch deed of revocation, There- 
1 fore in a caſe v, where A. ſuffered a recovery 
to the uſe of himſelf for life, remainders over, 
+... with a power of revocation reſerved to him- 
+. ſelf: A. revoked the old uſes, and by the 
ſame deed limited new ones; but in limiting 
the freſh uſes, there were neither of the requi- 
ſites juſt mentioned: the court held, that it 
' __  , was true, he might by will, or any new con- 
veyance, have made a new diſpoſition, and 
even if in the ſame deed there had been a new 
grant, or nem covenant upon conſideration ex- 
preſſed, it would have been ſufficient for that 
purpoſe: but as the tenant for life had made 
only a declaration, by which he had limited 
ne uſes, as under the recovery, ſuch decla+_ 
L ©, - gs were 


were full b 1 vugch 0 
7 ke, and not to limit neu wet. But 5 
the. power is not. only to r:voke, but. alſo 3; | 


td limit new, 7 then it ſeeme, that he 


revocation of. the, old , and the limitation oy ” 
the new uſes; ma; be effected by one and 
[the ſame deed, without, ler mate er care. - 
bs tion ex- 


5 


Tf a conveyance, is made to. 'one for kg 105. 
remainders over, with a preſent, or (accord 
ing to the cale of Standen v. Bullock ) a. Mx TY 
Future power of reyocation and ther the tenant * 7 
for life, without xevoking the former uſes, . 
bargains, and ſells in fee to a purchaſer, the i i 


ſtatute 27 een makes vaid the | MII HS: 


' 
% 


veyance, by. which the power is created, 
OE the purchaſer : or rather, as it has 
been expreſſed, it ſupplies the. office of the 
perſon, me ought to have revoked, but did 
not b, But in the caſe of Bullock v. Thorne ac ze 


(which appears to be the ſame caſe as is cited Ae . 


in Coke's re rts, under the name of Standen nn 
and Face Was agreed by the judges, 
that if a perſon, who has a power of revoca- 
tion, extinguiſhies or Tuſpends that power of 
revocation for a part only, he may ftill revoke 
as to the reſidue of the uſes*.” According — 
this opinion of the judges, we may venture 
to Tg that if a W * GI 1 
power of reyocati es a leaſe Jears, 
or indeed for Te may . notwithſtanding 
exerciſe his power of N as to the 
reſidue of 15 8 after the 5 
the * 8, 


& 1 $5 Cent £ ? 
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| Peres. 7 (which are | ahwags = -} 
Fo. to the eltate)* are Huck as Are to "be 
| created, and take effect gun, the conti. n * 
E Cori gas, ance 91 the eſtate to Which re. annexed !, 
f ee t un kind, ate e ref: ee 1 tenan 
LS: for Uires to make leaſes.” 85 "With het 
| theſe powers, as they cannot be can 
pc even be 2 by another As 7 10 „ 

7, it ſeems | that any conve — hich 


r 1 11 hey 29 3 on 5 
| Roll pa f 50 eee A erefore 
n REM ES 3 e will 
7 fl 65 7 on, but” 48 

A aa Sa 


eleaſe, . tove 
» Vide Hard. 55 e jock 1 F mb if ihe 


TT” 5 for life, Ni ſuch a Power, makes 4 

| ance, 5 which d. doug not part'with 

: teu whole life eſtate, then it is 17 that che 
| 555 is not Sand. Thie is explained 
7 Dong 27. na late caſe*; Where MY It 8 tettant for 
- 17 leſce of life; with 4 power. to make lea les, co veyed 


en. 


n his life eſtate by leaſe: 11 1 to B. and 


| his heirs, in ! ir | th 1e Profits! in pay < ; 
ment ef an 8 1 durin A. sl , 
Auch the gh 5 of the teuts atid k 1405 fits to A. 


e 'fo payment of bes,” wi Linh 50 
exprels L of All leaſes granted, ot to 
701 gran te by him. "Afterwards A. made a 
, _ arſuant to his p owe... "The, queſtion 
ore Was, whether the fir 7 
to . deſtroy ed the power, Te Was argues 45 
that by tlie Wade 2715952 to B. 2 F As 
pt '* extinguiſhed, ſo far 


vids "I a Late = — made, or | 


reco- 


M M A Yea d ß ½⅛— Bey ne Tipe madhny ee: 
ah | 
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depended” on th a 
parties: © "His Jor 1225 
ſaid, ift. antor, 1 
caſe, was nor ft „ 40 
5 M 5 


N ASS 


tent feſerved, | e ther that 
the Kafing power wit abt ae | 
cnye ande to B. 


ed eg 955 Yor! e $A 


power, felerved to the ten 
15 Lord Mansflelet Fats 197 
into tlie confts. Of g ben 140 


Ratute vf tis; and t C0 
by ke HOY tor of 


be — fame ig in 
the eatibh,, rxeruvia 


Diffs 28 that ect 


he po: ie nt le be 


nich de ab al 15 ae 15 = 
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{effion WAs eee A 


never Be Exectited, Mets | 17 * weis n 
hands of k ken 1855 Ir 0 f 6 conte * 
Alc | tin 75 life ite 
wet Wa rtainl) 


be, ſ#1d his Ebfdihip, if. th W DARES eſtate 

4 5 been ea away by The intention of he 
parties: But the compeyans in this caſe wa 
05 to. let in 4 partici 1 


retits and profits {till bel 
A. Ati —_ leafs could not Prejuc 
annulty, br the fem ndetzime n, 0 
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It only remains to obſerve, with reſpect to 
| leaſing powers, reſerved. to tenants. for life. 
that they can only be created on ſuch con- 
veyances, as operate by way of tranſmutation 
of ; poſſeſſion. f There ore, af a man cove- 
nants to ſtand ſeiſed to the uſe of himſelf, for 
life, with remainders over, with a power re- 
ſerved to the covenantor to make leaſes?; 
or if a man bargains and: ſells to one for life, 
reſerving a power to the bargainee to make 
its creation; for the conſideration which 
raiſes the uſe in the firſt inſtance extends 
only to the covenantor, and thoſe in remain- 
der of his blood. And in the latter caſe, the 
conſideration only reaches to the bargainee, 
whilſt the reverſion, expectant on the eſtate 
for life, is wholly in the bargainor, for want 
of a conſideration to take it aut of him. 
Therefore the leſſees, not being within the 
conſideration of the conveyances, cannot 
poſſibly take by virtue of the powers. But 
as to. a feoffinent, fine, recovery, and 
leaſe and releaſe, . as the uſes on them are 
fed out of the ſeiſin of the. feoffee, conu- 
ſee, recoveror, and releaſee, it is not the 
con fideration, but the declaration, which di- 
rects the uſe to the leſſees by virtue of the 
It was obſerved in a preceding page, that 
- a ſpringing or ſhifting uſe cannot = barred 
by a feoffment, fine, or recovery, unleſs the 
ſeiſin, out of which they are to be ſerved, 
when they come in eſſe, be diſturbed; as in 
the caſe of a covenant to ſtand ſeiſed to the 
uſe of ſuch a perſon, at ſuch a time. 5 
5 b i "JO" 


4. 


* - 


I it EE 


. FF SKN 


in 1 time of the ba 


Tay 0 


which caſe, till the contingency. pens; the 
uſe in fee reſults to the covenantot; and the 
brennen before the uſe veſts, may b 2 
prevent its ever taking ed 
But though a man cannot bar a ſhifting; or 


future ule to a third perſon, yet he ma, — Wb 


clude himſelf by a feoffment from all f 
uſes, and poſſibilities. Thus in a — 557 ip 


where J. S. covenanted to convey lands 18 ng : a 
the us of himſelf in fee, until ſuch time as PCs 1 d. 
he the ſaid J. S. his heirs, executors, or ad- 21. ag ape 


miniſtrators, ſhould make default in payment 
of a certain ſum, and after ſuch default to 
the uſe of the queen, her heirs and ſucceſſors, 


until her heirs and ſucceſſors ſhould receive a | 
a certain ſum; after which period to the uſe — 
of J. S. and his heirs for ever; J. S. levied! 


a fine to thoſe uſes; and afterwards, being 


 ſeiſed accordingly, he bargained and ſold the 
lands to a ſtranger. Default was then made 


in payment of the money; the queen ſeized 
the lands, and granted them over to another, 
and his heirs, quou/que the money be paid. 
Afterwards J. 8. paid the money; and | the ; 
queſtion. was, uhether he cou have the 
lands again, contrary to his-0 IT expreſs bar 

gain and ſale. It was reſolved, that as J. S. 
at the time of the bargain and ſale had an 
eſtate in fee, determinable upon a default of 
payment, according to the firſt limitation'of 


the uſe, ſo that determinable fee only paſſed  _ 


by the bargain and «ſale, and not the' new + 
eſtate, which accrued by the latter limita- 
lion after the money paid, for h was not 
rgain and ſale. 
. Ay 'S,\ had e by a . 


3 


a, * Supra, 192. 
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RR des * —— 5 
ever tak l 8 under the latter limitation of 
thewf& nm ivr Po ad anon rotating 
MY TS A, foofiment. bars the ſeptfer. af ral ntereſt: 
i e inthe.lends; fuck as rents, commen; and 
e dg It alſo bare, him of the henefit on 
a99pgitlop of re-entry.” e arc ene 
Iba 260. aftaint, &. d 1 N 7 
x Co, 112. he. 
„ Self a — aniefiate ren 
mode his on right, and a leaſe for: years in right vf 
his wifs, aud makes a ſeaffment of ithe land; 
buy the fooffment, not only the inheritance, 
but the intereſt in the term , of years, which 
the feoffr had in right of his wife, alſo; 
* 1 Leop. 5.4, paſles*.; But in his caſe if the grantor had 
Fr ere conyeyed by. bargaln andi ſale, as the uſe; firſt: 
pgſſes by: that, - conveyance, and then the poſ- 
feſſian is_executed in the ſame raannen; as 
— theuſe.is transferred, the-leaſ: in jure urotis 
f Moor, 171 could not paſs by! the bargain and ale f. 80, 5 
0% itz, ſeems, if A. has a redt charge out of the 
manor of D; in right-of this: wife; N | 
wards; purchaſes:; the manor herr, thou 
2 feoffment Aol the manor will paſs if 
ont charge, yeta bargain! z eile . 
$1 Lepn. 6. ſuffigient;for; that purpoſe fu 192 Nite era! 
þ | We have. Shad an — f 
k Supra, 92. . ſeeings; that: i a man, ſeiſed ex parte materna, 
. ed feoffment without any copfitleration,. | 
ae en of the auſe tauthe , 
ishy \the, uſe} reſults to tho fedffun; or if 
—— Stis exprefaly declared: ta dhe feoffor; 
_ eaſe: the feoffor is in of the a. 
and conſeqhently the uſe and the lands i 
daleſeend to the heirs ond the mother's Jes. 
Fee tenant for 2 of Me, — 
> a 


4 feoffin r in the? thy ene "p ves" a Rea 
in fee to the feoffee, and'the uſe either reſults 
bot is declared to the feoffor in fes, ih this caſe 
the feoffor is not in of the ol uſe ; for if ke 2 
was, he would be in of his former: effare, Whick 1 
was bit for a term of years, or life Where IS Vide lara n 
the uſe refults in fee” The, arifing' gut of my — 
the tortiods ſeiſin of Ly feof? is altog gether Fa 
an entire new uſe; Therefore, if a Nd for. Wall 1 
life or eee feoffment, and decla 
the uſe'to himſelf according to "the! extent of 
the eftate, which he had previous to the feoff- 
metit, yet fill it mall be a forfeiture of his 
eſtate for life, or years; for the uſe is nd cn. „. 
ſeryeck out of the former eſtate for life, of . 
years, but out of a newly acquired fein. In,  ./ » 
paſſing this ſeifin the feoftor has alſo trans 
| fers his prior eftate; and thereby mer ed 
and, extinguiſhed'it'in the fee, which is pro- 
| duced by the feoffnent *. .. 3 yy 
I muſt here obſerve, that A feoffinent is is, 1 
the only eonveyance, by which a tenant for 
years, by elegit, ſtatute merchant, or ſtaple, 
or'a coppholder, can'create an. eſtate of free: 
hold by ditfeiſin l. The utility of the con- i co. Li gps . 
or then by , feoffinent, in this inſtance, 4; ai 
exceeds all other conveyarices. | As to 3 
recovery, thete ' is an abſolute , neceſſity, | 
that there ſhould be a tenatit to the Freehold; 
againſt - whom Os writ” of entr is to be 
brought, And 6 if a 


creating' a 8077 7 a a the. 1 * 
may he avoided'by hang pr n 
2 3 WI; 144 5 ag” g Atk. 362. 


* * as . 
. * 
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Abeſe remarks: lead me 1 985 male ſume 
 ſhoxt enquiries into the nature of eſtates of 
freehold created by diſſeiſin, and the opera- 
ion of a feoffment by tehant for years, & c. 
in acquiring ſuch eſfates. The diſſeiſin al- 
1 luded to may be defined to be, where a man 
74 being i in poſſeſſion by lawful means, as a te- 
nannt for years, &c. by a tortious act diſſeiſes 
4 0 Litt. * the owner of the fee of his freehold”... That 
2 œ;feoffment ſhould have had. the peculiar. 
quality of creating a freehold by diſſeiſin, 
we cannot wonder at, if we conſider its na- 
ture, To make a feoffment valid, nothing 
is wanting but a poſſeſſion; and where. the, 
feoffor has prſſeſſion though it be a hare and 
naked one, yet a frechold or fee ſimple paſſes 
ere e. by reaſon of the livery f. Now a. leflee for 
Fears has to all intents and purpoſes: this re- 
„„ 7 viz. poſſe Non. In, this reſpect, the 
5 eoffment of the leſſee. is more valid than | 
that of the leſſor without the conſent of the 
leſſee, therefore, a feoffment by a. leſſee for 
years paſſes the freehold, though. the leſlor 
be upon the land; becauſe whilſt the leaſe is 
in ſorce, the leflor has . to do "ty the 
a Perk. ſ. 200. poſſeſſion a, q. | 
TI need but recur to the aN of. 
| the feudal ſyſtem, with reſpect to the ſitua- 
tion of the leſſor and leſſee, in order to place 
the reaſons of the above conſtruction in a 
ſtill more accurate point of view. By the 
9 75 feudal law the poſſeſſion of the tenant was 
g Vide Carter, held to be the poſſeſſion of the freeholders. 
a En was equally expoſed to 
To N Iofs of his freehold by the act of bis tens, 
ibi, > as * his own act. Thus, if he gr 
. im- 


with livery of ſeiſin, unleſs the tenant gave 


» 3 * n 
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titaſelf to- be l if her aliened v, if Var Giver. a; 


he claimed the fee, or 11 f he. affirmed. it.to-be +1 Bre. dif. 3. 
in a ſtranger vin all theſe caſes the poſſeſ- Cel ww N. 
hon of the frecholder, Was liable, to be loſt. 


The ſame relation was held between the 
ffecholder and tenant, in the transſer of the 
poſſeſſion. and frechold. The delivery of 


poſſeſſion by feoffment, ang, .livery; of ſeiſin, 


was the only thing, neceſſary. Now, as the 


tenant came in ſolemnly. by the act of the, : 
frecholder, and as there ſubſiſted a. relation- 


ſhip and pri vity between them *, he could, = Ibid. 


on account of the notoriety of livery.of ſeiſin, © 1 
convey that poſſeſſion, which was entruſted, | 
to his care by the freeholder. So much in- 


deed was the actual. txadi tion of the poſſeſſion 


of the land by publick inveſtiture eſteemed, 1 8 


that .whilſt the tenant was in poſſeſſion, he © 
freeholder himſelf could not make a feoffment 155 5 | BY, 


his conſent J. However, if the tenant aliened.» cotiu ** de 


1 


„ 


the fee, he created a forfeiture of his particu- r EN; 


lar eſtate, for having betrayed the truſt, re- 
poſed in him, by transferring the ſeiſin, out 


of which his particular eſtate was carved *..* co Liu. 251, 


In proceſs of time, this power of aliening the N. 1 


fee, or creating a ; freehold. by diſſeiſin, was 
not confined to a tenant ſor Mons For te- 
nants by elegit, ſtatute merchant, ſtaple, at 
will, and at ſufferance, could b $ 


freehold by a feoffment and livery of Por a Bro, 668, _ | 


In ſhort, all thoſe who had a po fleffion, how- © 


. ever tortious or ſlender it might be, could by 


a fepffment veſt an eſtate of frechold in 3 


0 2 ». 
— 


9 e Phertfore Lerd Cokes; e 
. cdirfthentdry ur che 2 Fürchhnp ter oPWeltni:! 
4 1 5 20 NWich ait of nod din, \ Where" 
FE Oe tenant for years! aliens fin fee b) 
ſays, that thöugfp the et s df an liest 
tien by ⸗feöffinerit by ia, tent fe ) 
it extends to tenant - beer, Matte Tees 
chant] Mattite flaple, tektrt at will, and ter 
mant at- fifffrante; becnufe all theſe have 
4 Nen, Blit, he dels, it is er wiſe of a 
Daf: for he has 10 Nun. Sch if a tenant 
\_ _ Tor years makes a fee for ie with very, 
deahlader in” tall, and the tenant for liſe en- 


ters; not only the tenafit for life is deefned a . 


| diffeiſor,. becauſe he” accepts of © the livery, - 
| büt if after his dekth the refriainder-thinh'ens | 
© Bro. if pl. gers. ſuch entry is accounted a . e 
MS It is very clear from the authoriti abste 
*Hont.v.Buro. cited, atrd thoſe placed in the e margin, that 


et“ 4 fechffnent by temat for years,” Ste. has the! 


N es” Peculiar” peration of creating'a freehold” by 
, RR! © This” etete of Treeheld,” When 
Created by diſſeiln, is "ſufficient to ſupport "a : 
fin levied theroon'; but imleſs a tenant for 
gener previc icony makes a ſeoffment, che 
te may be avoided by p leading partes „nit, 
| F Supra. 305. mi habiterun; as W bef@!f cbeived® t, 
However it may not be amiſs to cite the! 
ſeveral caſes, neh confirm this doctrine 
reſpecting the operation of a febffment made” 
"by a teharit t for” yeats, Kee. | with # ne fevied y 
5 thereon ; ; 
. 8.20, Thus in a caſe t, eite by Nr: Kücwlers, 
* 1 Burr. 95- where ceſtuiquie ue; before the ſtatute of ties,” 
conyeyed the uſ& by Bargain un ſale, and 
| Ls levied a fine ta a ſtranger. The 


queſtion 


; CEE! os 


5 as neither 6f the kalter — * in 
or poſſe non; for by the barggin' and ſale OY 
uſe Was in ide gef; ; 


in the bargaihor aner, It wWas argued, 
that if the fine was not good, | * 
 nience would follow for nafly E 
ries had been ſafferey againſt the't ? 
alter he had'tonvey ech cke uſe. To th Fitz. 
herbert replied, Marat Was the Ry ef pur 
chaſers, not to take g eulen Ton ele ee | 
uſeß beſore- the fine Was levied: for if * 
they did, the ue would be Food. For _ ; 
he ſaid, he would never' purchaſe any. 
End without taking a frafnent; 19 that he 
might be in poſe when he' fitie 890910 be, 
levied; for then the fine would be wndoubit.. 1 3 
edly good, In this Case it is obfTvable, ol a 
after the bargain and*fale, ceſtulque ule Ha!! I 
neither any thing in the uſe or Poſfeen 
and therefore he was not to be econſidered as. 
tenant at will tog tlie febffces : and yg | 


* 


herbert thought that if he had - r 
made a feoffment, this" would ha * 5 
 ſufficjent freehold 10 ſupport th® fins levied” 


to the ſtranger ' The feoffineti Nl the bar 
gainor, after che ba nand ſale, could et, ; 
have been, waren by the ſtütute 1 Rich. 
3. 0. 1. fuppoſing be had made It 60 the, . 
ſtranger ; ;: becauſe, after that period,” fact i 
le Was rot ceftuigue uſe, . This' caſe, 1 Hank, 


ſnews in a very FS manner "the bree of 
a. feoffment and 5 e . 
g In the caſe of * *. Tü e +1 Vent. 241. 


a. leſſet for years*made' a feoffinent, 110 Sn 6 
vied 7 fine; the Lama was, * ag 3 
* 4 It | ; or: 


f 


4 35 


leſſot was barred by. the fine and. 8 


from. the time ihe fine was levied; or whe- 


ther he was included in the ſecond ſaving of 


the ſtatute 4 H. J. and ſhould — be 


allowed to claim the lands five years after 
the expiration. of his term? It was reſolved, 
that when a leſſee for years, as well as a leſſee 


for life, levies. @ fine, the reverſioner ſhall 


have five years to make his claim after the 
expiration of the term, or life eſtate. In this 


caſe, we ſee, there was no doubt ſuggeſted as 


to the validity of the feoffment in creating a 


freehold to ſupport a fine; but the ſcruple 
was, at what time the feoffment and fine 
ſhould: bar the reverſioner of his intereſt ?—- 
Agreeable to the doctrine in this caſe, the 
Lord Chancellor Hardwicke, in the caſes of 
Shields v. Arkins x and Earl of Pomfret v. 
Lord Windſor l, was of opinion, that if a 
leſſee for years or at will makes a feoffment . 
with livery, and then levies a fine, it will be 


a bar after five years run beyand the title ac- 


crued. Lord Coke m alſo, in ſpeaking of a 
copyholder (who is in the nature of a te- 


nant at will to the lord) ſays, if a copyholder 
makes a feoffme ent in fee, and the feoffee 


levies a fine, with proclamations, and. five. 


you, paſs,. the lord is barred. | 
But where a tenant at will, nel or 
leſſee for years, makes a feoffment, and le- 


a vies a fine, and ſtill continues in poſſe Non, 


ing rent, and perſorming the ſervices, this 
5 be accounted a fraudulent circumſtance, 


and prevent the feoffment and fine from 
barring the . che inheritance. Thus, 


ic Fee e 


Manor 


1 3 


maner of S.leaſed-ſome: lands; purgbt: 61 tie 
ſaid manor, to J. S. for years, WO ald was 
poſſeſſed of other lands at the wil of R. F. 
and held lands of the ſaid manor by cy t 
court roll, J. 8. made à " feoffinent win 
livery to C. for life, and then leviedl a fine 
with proclamations” J. S. contiaued all the 
time in poſſeſſion, and paid the rents to R. F. 
And it was reſolved, that as the feoffmerit 
was made, and as the fine was levied by 
fraud and covin, the owner of the fee, viz. 
R. F. ſhoulc not been 5 five erer 
non- claim. FR, WIL 
Though u Fooflinaws aac be rs, 
tc. will create a freehold by diſſeifin, "which _ 
eſtate of freehold will ſupport a fine, yet ijt 
has been lately determined, that à feoffment 
by a tenant in tail in remainder will not create 
uch an eſtate of freehold;' as can ſupport a 
common recovery. Thus, in a caſeꝰ, where A. . Taylorex 
Vas tenant for life, with remainder to his firſt wag droge; 
and other ſons, reverſion” to hitnſelf in fee, : Burt. 60. 
with a power of appointing a jointure to any C dd 
after- taken wife; A. married J. S. and pur- 
ſuant to his power limited the lands'to the 
ſaid J. S. for her life, as a jointure. A. by 
I is will deviſed the reverſion, expectant upon 
the eſtate tail,” to J. D. and then died, leav- 
ing B. his eldeſt fon; B. entered on all the 
ſtate by virtue of the limitation to the firſt 
and other ſons; excep 1 part Which 
was limited to IS. for life by way of join- 
tus. J. St wr 0 poſſeſſion, an ejectment 
was brought againſt her on the ſeveral de- 
| -miſes of B. and J. W. for recovery of the pre-. 
. mies, wh: ch ſhe held by virtue "4 the limi- 


* 
tation ; 
* 7 4 L * ' 


/ 


2 was — on which 
Le ee was entered, and a writ of haber 
atias pefſeſionem executed. B. being thus in 
7212 under the verdict, made a feoffment 
with liyery of ſeiſin to P. in order to make 


tenant to the precipe for the purpoſe of fuf- 


fering a recovery to the uſe of E. his heirs 


and aſſigns for ny which: recovery was 
ſuffered. aceprdi After the death of B. 
without iſſue, J. + the: j jointreſs 1brotight 
her eechnent pink: the fic! at law of H. 


for the a of her jointure. A verdict 


was give plaintiff, ant zudgrment en- 


| reon;, and J. S. reſtered to the c 
tilſes. - The an andre whether . 


covyery was properly ſuffertd; that is to ſay; 


whether there was a good tenant to the pn. 


cipe ? Lord Mansfieltl, in 1 ret 
ſulution of the court, held e 
Var nt duly ſuffered: pol 
ſeſbon by B. under the judgment in the 
- +» ' ejecment;; did notof itſelf create a diſſeiſin of 


n 


an the taking 


the freehold. | The poſſeſſion acquired' there- 
by wit naly e nen „That the feoff- 
ment by B. vhen in poſſeſſion under the 
judgment in the ejectment, did not create an 
3 eſtate of freehold hy diſſeiſin but an 


 eftate'of freehvld merely at te fen of 


the perſon ſuppoſed; to be diſſeiſed. The 
. in this caſe ſeemed anxibus to diftit 
js the diſſcifid created by the feoffnent 
rom an actual diſſeiſin in ordet to avoid the 


recovery; which indeed; if eſtabliſhed, would 


e 'that a fenau0 fn 


r 


66 in L ae car r 

1 the Concurteßdes pk LG: renan 
herefore, to make die pf the; 

1 of Lord Mansfield, If 


1 to. th he Heco 17 would have been ad 


; Jud; fro . ing 
85 79 80 I; 8 


2 t hat he cold t be fo.c 
1 a the queſſion had beer whether 
1 ould by 


5 ant jt tail in 3 
5 
5 in yurious Vina 
b 2 to himſel 


40 


55 
« 0 e hoe 
19 Ipo, 5 it 6 1 5 when co m 


« eh 0 


91 v2 


„ renee 21 1 985 of ahi 5 0g e for 


E e © 112 an to Os 1 


. 


4 ret, ire entry, and _feoffinent.” 
neg 8 'T ar prehend, with- 


we i: : ME 6% 


Cn en aftual gh ns, ifſeifias merely 
ee of ol DO CHE 


pr 1 5 laid down in Fermor's caſe. © 
"It's Pears to me, that the original notion | 
Y 4 "Glen at eleflion arofe from the cir- = 


bw 7 
queſtion 5 


bs ation, upon 4 plea that 8 into 7 


1 "Add flow: agen s 


fiſhed as a pries 0 : 
n and the queſtion Is, 5 1 e 
"off 1 85 


15 to the refined TAs ber 


ht. have, been. 11 alc. according to the . 


: + * * * * 1 


eumſtance of a mans ſuppoſing himſelf to be 

diſſeiſed, when in alt he was not, for the 
lake, of entitling himſelf to the eaſy and 

commodious remedy of aſſiſe of novel difſeifin 

| which was the common method of trying 

- ® 4 Burr. 110. titles, till the ejectment came in uſe P) inſtead 

- of being driven to the more tedious remedy 

» Com. 150, Of a Writ of entry 1. The remedy by aſſiſe of 

171. "navel difſeifin was introduced to redreſs atiual 


diſſeiſins recently committed: the facility of | 


this remedy induced others, who were wrong- | 
fully kept out of the freehold (though not by 
an actual diſſeiſor) to allow or ſuppoſe them 
ſelyes to be diſſeiſed, merely on account of 
the remedy. So that in truth the original 
act, committed by the wrong-doer, was not 
in itſelf a diſ/eifin, unleſs the party, ſuppoſed. 
| ; to be injured, elected it to be fo. I ſhall here 
| 7 But). note 1. quote the words of Mr. Butler“, in his very x 
oder f W learned note upon this ſubject, which explain 
the diſtinction alluded to in a very clear man- 
ner. By a diſſeiſin, ſays he, at the election 
« of the party is not to be underſtood an act, 
which in itſelf is a diſſeiſin, but which the | 
party, ſuppoſed to be diſſeiſed, may, if he 
« pleaſes, conſider as not amounting to 2 
diſſeiſin: on the contrary, every act which 
* is ſuſceptible of being made a diſſeiſin by 
election, is #0 diſſeilin, in the party in 
« queſtion by his election makes it ſuch.” 
As an inſtance of this kind of difſeifin at 
W. jones, 3g, election, in the caſe of Blundel v. Baugh *, 
315 cin the judges held, that if a tenant at will makes 
r Burr. 111, a leaſe for years rendering rent, and he 
, enters, and pays rent, that can be no di- 


" 


"49 


fn, vileſa as the election of the fit leſlie; 
In this .caſe the original act by-the tenant at 
will, viz.” the making the leaſe for year, 
vas net of itſelf ufficient to ereate a diſſeiſin 4 ' 
but if the firſt leſſor had feigned himſelf ro 
be diſſeiſed for the ſake of the remedy, then 
it would have become a diſſeiſin * | 
election of the firſt leſſor. It follows from 
this idea of a diſſeiſin at the election of the 
party, that every act, which immediately of 
itſelf ereates a diſſeiſm, muſt be conſidered 
as an actual diſſeiſin. Now the feoffment 
of a tenant for years, at will, &c: Had the 
peculiar: force of creating an immediate eſtate 
of freehold in the feoffee, with all the rights 
and incidents arinexed to it; the eſtate ß 
the feoffee became immediately. ſubject to 
dower and curteſy, and the deſcent upon 2 
the heir. immediately took N the entry of ED 
the diſſeiſee *. - That a feoffinent by has FEY? note. | 
for years, &c. had, and indeed: has to this ETA 
day, the force of creating an actual eſtate of 
freehold by diſſeiſin, is a point, 1 ak: 
pretty clearly ſettled by the authorities be- 
"I recited. Indeed, the judges, in deliver 
their opinions in the above caſe of ©27- n 
ali v. Horde, ſaid, that where the books 
peak of an actual diſſcifin created by the 
ment of a tenant for years, &c. it muſt be 
| underſtood of | feoffnents of old, attended: 
* with livery, and an aHual tranſmutation of 
the poſſeſſion; but that conveyances had 


1 
* 


—. 0 og ta 


; now languiſhed ay a mere form, and had 
a loſt their efficacy and /olemnity. According to 
8 this e of the * we are led to be- 


lieve, . 


Bo mn Re. abe. not at yy day 
transfer an attual eſtate of freehold by diſſeiſm 


bo dhe feoffee. But Mr. Butler, in the ex- 


cellent note, ſo frequently. feferred to, — : 
- . endeavoured to prove (and I think ſucceſs- 
fully) that feoffments from the time of Henry 4 


e ſecond (which is prior in point of time 


and of courſe the operation andiefficacy uni- 


to the inſtances given by the judges as caſes of 

eld feoffments) to the * period, have not 
been made wich any other ſolemnities, than 
thoſe. with which th y are made at preſent; 


verſally allowed them n 
ture, and writers of authority, from that mo- 


- - narchisreign; muſt be aforibed to them now. 


Mr. Butler coneludes his diſſertation on this 
ſubject by obſerving, that from the authority 
cf Bracton and others, the diſſeiſin produced 


dy Fee nents muſt» be underſtood to be an 


_ attual diſſeiſin, and not a diſſeiſin merely , ' of 
the eleclion of the party. That however 
flender, bare, or tortious, the poſſeſſion of 
the feoffor is, his feoffment neceſſarily and 
unavoidably veſts the freehold in the feoffee, 
till the diſſeiſee by entry or action reſtotes 
his poſſeſſion. And that a —.— be levied 


df, or common recovery ſuffered upon, this 


eſtate of freehold by diſſeiſin; which feoff- 
ment, fine, and recovery, will in proceſs-'of 
time bar the ower . the freehold and in- 
horitance, 
'_ + There is. Sends that — occaſionally 
come before-profeſſional gentlemen, which is 
| PO founded'e on 7 _ of dif- 


ins = 


* „ 
TREE 5 


J N Too 


60243 * 


8 m i be pofleſiediiof: 4 
term of 1000 years, under a dete of fore- 

cure; macde periaps 50 or 100 years app : 
and on account of the t 
ſinde the term was firſt Fit is impoſ- 
ſible to aſeertain the owners of the reverſion 
in fee: Tee this dcaſe, if A. the tertnbr is 
deſirous of 
heritante, and for the renſons juſt given he 


p cannot legally pure 


of time 


the frechold arid in- 


haſe the reverſion; he may 
x bending" and fine abſolutely acquire 


the fot; and as the ' reverſioner is Arm 
known, and'as-thete'is ho paying | 
the like, which would, acdording de Fermor s | 
caſe, admit the poſſeſſidh of the reverſtoners, » xVendy, 


bent or 


there cat be notfung to obſtruct the fall 
OE and N er of dhe offen and 


CC — 
term 

to ar indifferent perſbn; that there ſhoud 
then be a feoffment with livery:/ of ſeiſim; 
after that, a fine ſhould be levied; _— 
by a "third deed; reciting! the aſſignmen 

benen abt ind; W e of He as 
» and fine ſhould be deblared, and it 


a d be alfa deglared, that the term nel 


aſſigned to attend the — not ge 
2 but as eee by-the 'feoffinent t and 


+ #3 v7 


ke mien! im this cal be 


abſolutely without any truſts declared in 


' the" deed” of aſſignment, leaving it to the 


ubſequent deed” to direct them; or it may 
aſſigned in for ſuch perſon or 
ä KR 5 ; perſons 


"I 


et 50 g 


default of ſuch appoir in truſt for the 


ente e, er - If no truſts 


the ſtate of frauds prevents any reſulting 
truſt) hen the aſſignor makes the feoffment, 
lie does not fflake it as being in poſſeſſion 


transferred to another) but 'as having an 


any legal or epuitable title to the lands. For 


. 
* — — _ - — MEE I GPUIIEA e e — — 0 * 4 —— we 
, 
py A a N 
. £ 
* v 


EG _ forfeit the term veſted in the aſſignee: con- 
feqquently, if the eſtate of freehold; as ac- 


_quited by the feoffment, ſhould: be avoided 
by the entry of the reyerhoner, : ſtill the 


term will remam unforfeited. So if the 
aſſignor made the feoffinerit, as being cefluique 
tri of the term, ſtill the feoffiment could 
work no forfeiture of the legal eſtate of | the 
truſtee, as I have eee to: "—_— 
35 L combat neee i 
; 5 It would be * to dwell. upon 
5 the utility of the aſſignment of the term, 
in preventing a forfeiture of it by the 
feofiment It is, however, farther obſerr- 
able, that if the feoffor had not -previouſly 
made an aſſignment, the feoffment would 
have extinguiſhed the term. For in ſuch 
* Lale, the term would have paſſed _ 


e as the allignor/ſhall appoint, n 1 
aſſignor. Either caſe will effectually ſerve 
are deelared in the deed of aſſignment (as 


| under the term (for that he has abſolutely | 
actual poſſeſſion, without having apparentlß 


- after the aſſignment he has certainly no right 
0 the poſſeſſion, but tiuſt be conſidered as 
4% + Barr. 2 wrongful Wit alder x. In this caſe then 
| itt is very clear, that the feoffment, which 
1 | acquires the tortious freehold, does not 


and vet it would not have been tr 


* 


6 245 dy 3 
l S 6 


t and bvery. fron * 2 , 


to the Feiler, for the fee paſſecd o him; 

neither could the halt: . or weden 

have it. We ©; peaks Cent, 
Lord 8 . it 1 as A rule, 97 

< that-.a fine levied by a termor for. ears is, e 

> a forfeiture; but the reverſioner has five 
„ years after the expiration of the term to. 
© enter.” The caſe of Whaley v. Tankard > Supa, 
tees with this opinion : for both ſpeak of 

8 forfeiture incurred by the leſſee himſelf. 


But Lord Coke, in Margaret Podger's caſe e, 9Cs. 10s. b. 


ſeems. to make a diſtinction, where the leſſee | 

for years, and the leſſor are both diſſeiſed, and 
a fine is levied upon ſuch .newly-acquired 

Wes by diſſeiſin; for in this caſe, he ſays, 


that after five years run upon the fine from 


the time it was levied, the leſſee and leſſor 
are both barred by the non-claim, Now if 
this diſtinction o Lord Coke be true, then 
whether the feoffer in the principal . f 
makes his feoffinent. as ce/tuique truſt of the 
term (in which caſe he would be tenant 4 
will to the truſtee) or whether he makes it 
as a wrongful. withholder. or deforceor, after 
an abſolute aſſignment of the term, in either * 
cafe he not only diſſeiſes the reverſioner, but 

allo the eſtate of the truſtee 4 or. termor : and. VideaVezey, 


then if a fine is levied upon this eſtate of 481. 


freehold by. diſſeiſin, and five years pals. 
without any claim, the reverſioner will be 
barred of his entry. I muſt, however, ap- 


ay; the reader, that the diſtinction made 


Coke, in ee Podger's 1 | 


MW. 


. wth Vent. of BEE of \ Whaley) 7. 


334. 


. diftin® 


han denn denied ed hel 5 80 pon. the author 
mapa” : 4 | 
there $1 aun to me to bids mat mac 


jon wage 95 LES by the 20 in 
tie ſame cafe of Whaley. v. Tankard, ho 
aid, that ! in that caſe NG leſſee came. in — 
privity, and was truffed with the poſſeſſion :, 
but that in che caſe cited by Lord Coke, 


tal | 


the diffeiin was comimftted without. the con- 


ent of 'the leſſee. Even "red na the 7 


feaffment, yet there d 


had not been Degel 
feoffor, as termor for Years, Fad: 5 50 the 

Joes not ſeem to be ſuch 
a, privity between the termor and reverſoner 


5 1 this” caſe, as to bring it within the reafons 5 


3 Atk. 631. 


| or's caſe, or that of | Whaley V. 
Tankard. In this caſe the termor comes in 
by a decree " the court, and is not enirulted 
with the poſſefion. Whilſt indeed the equity 
of redemption continued, there ſubſiſted a 
privity hetween them as mortgagor and mort- 
Sagte; but the decree of forecloſure entirely 
deſtroyed that privi T ſhall conclude by 
citing the opinion of I ord Hardwicke f, who 
(aid, if a man purchaſes an eſtate, which he 
ſees himſelf has a defect upon the face of the 


. deeds, a fine levied will be a bar; for the 


aalen upon the face of the deeds is often the 


5 oceaf of the fine's being levied. 


t may not be unacceptable to ſubjoin U the 
form of an antient deed of feoffment in 
. vith « a 33 of the . to the 7 


n s * * + 
HP F 5 ! 5 


ed and enfeoffed, and by the 
confirm unte John Hannay, of - nn” 


4 ene 4 a 
F be, 3 
2 


4 440 * =o 
| Know all n men by theſe preſents, That Ke 


5 William Hartwell, 9 ORE „in in the county 


of Middleſex, gentleman, - for and i in confide- 
ration of a certain ſum of mone 25 have grant- 
e preſents do 


the county of Middleſex, aforclaid, . gentle- 
man, and to his heirs and aſligns,- all thoſe 
meſſuages, lands, tenements, and heredita- 
ments, ſituate and: by . [the parcels, Sc. 
ſhould be here inſerted,. . deſcribed] with all 
and every of the appurtenances thereto be- 
longing, or in any wiſe. appertaining, to 


have and to hold the ſaid meſſuages, lands, 


tenements, hereditaments, - and Ppremiſles, 
with their an every of their ap appurtenances, 
unto the ſaid John Hannay, his heim and 
aſſigns, to the only uſe u bah behoof of the 


ſaid John Hannay, his heirs and aſſigns for 


ever. And I the ſaid William FHartwell, 
my heirs and aſſigns, will warrant, and for 


ever defend the aforeſaid meſſuages, lands, 


tenements, hereditaments, and premiſles, 


hereby conveyed, or intended fo to be, 


with the appurtenances, unto the ſaid John 


; Hannay, his heirs and aſſigns, againſt all 
and every perſon' or perſons whomſoever.s 


In witneſs whereof, I have hereunto ſet my 
hand and ſeal, this — day ain in 
the year of our Lord. 
Signed, ſealed, and 
delivered, in the 


preſence of | 


* 


mentioned, he, the ſaid William Hart: | 
IV, lor A. B. of = 
buy virtue of the power anc authority 
ro him given by the within-named 


7 4 g 
. F * „ VS 2 Ls 
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cas) 


| Livery. of Sale indoſed. | 
n the day and year ae 


entleman, 


William lartwell did enter into and 


upon the premiſſes within mentioned 
to be conveyed, and take and deliver 
quiet and peaceable poſſeſſion, and 
'  Hyery and ſeiſin thereof to John 
Hannay [or to D. E. authorized and 


appointed by him to take and receive 


the ſame] according to the force and 


effect of the within-written ON: iq 
28 e cl] By 


3 


TOTHING ee nate” a = 
at the ſame time better adapted to 
| transfer the poſſeſſion of lands, than the 
antient conveyance by feoffment and livery, 
But the nature of the feudal ſyſtem oon 
obliged men to contrive other modes of 


aſſurance for the purpoſe of conveying ſuch 


ſpecies of property, as could not be aliened 


by livery of ſeiſin, or the mere delivery f 


poſſeſſion, Thus, Ang to the feudal 
doctrines, the lord, upon giving lands to a 
feudatory, ftill reſerved to himſelf ſervices 

ejther expreſſed or implied: from which cir- 
cumſtance the lord was ſaid to be ſeiſed of 
a ſeigniory, whilſt the feudatory or tenant had 
the feud, or the poſſeſſion held by feudal 


ſervices®. . This poſſeſſion or feud, the feu- *Wright'Ten. 
_ datory might by permiſſion of the lord trans- 3% 3'- 


fer by public inveſtiture, or livery of Row | ; 
and fo the lord on the other hand might with 
the permiſſion of the tenant convey Tis ſeig 
niory. But then this ſeigniory could not be 
transferred by livery of ſeiſin, becauſe it was 
a thing e no pon could be age; 


p | 
3 


So too after the feudal law permitted aliena- 
tions in fee, for life, or years, the tenant or 
feudatory thought it advantageous to carve 
leſſer or particular eſtates out of the ſeiſin of 
his original feud, whereby he reſerved to 
himſelf the reverſion; or perhaps in parting 
with the whole of his fend, he in return ſe- 
cured to himſelf a rent charge; or in making 
leaſes, he reſerved an annual rent, &c. In 
theſe caſes, as in that of the ſeignory, neither 
the rent nor reverſion could be granted by 
livery of ſeiſin, for of theſe things no poſſeſ- 
ſion could be taken. . Now in order to con- 
vey this ſpecies of property, and to ſupply _ 
the notoriety of livery of ſeiſin, it was thonght 
that the delivery of the deed, which contained 
the intention of the parties (the one of partin 
with, and the other of receiving the property) 
was the beſt, and only method to effectuate 
that purpoſe. Upon this account all ſuch _ 
kind of property, whereof no actual poſſeſſion 
could be taken, was ſaid to lie in grant; ſuch 
as ſeignories, rents, ſervices, reverſions, com- 
mons in groſs, tithes, &c. which, in contradiſ- 
tinction to corporeal hereditaments, were called 
zncorporeal hereditaments, becauſe they wanted 
the ſubſtantial and permanent quality of land, 
I) he conveyances by feoffment and grant, 
- were the two original and principal convey- 
ances at the common law for conveying the 
two ſpecies of property above alluded to, 
A grant may properly be defiged to be, a 
gift in writing of ſuch things as cannot paſs 
by livery of ſeiſm. Before the ſtatute 29 
Car. 2. it was faid to be a gift of ſuch things 


— 


i 


! 


4 Vs % o 
5 1 * g 55 2 1 &. * 


aal not WY by word only without any. 
writing, as rents, reverſions, &c. Taking it. 
however, in this ſenſe, all conveyances by the 
king, and bodies politick, were properly” - 20 
grants; for they could not convey but by 3 
deed b. So alſo the term grant may in its“ Weſt. Symk, | 
common acceptation be applied to a feof . % ½ 
ment, fine, recovery, bargain and ſale, leaſe, 5 
and releaſe, Sc. But grant in its true vhs 
meaning muſt be Nov tood of a A 
ance of incorporeal hereditaments. In this 
ſenſe alone 1 ſhall conſider 1 it in the enſuing rn, 


Ve fh whe. which I ſhalt adopt? in treating ee hy 
this ſubje& will be to conſider, 1ſt, What © 
things, which do not he in livery, are allow p ; 
ed by the law to be granted, or. wm _ - 
from one man to another. 2dly. What ; 
are the peculiar properties of ſuch things 
as he in. grant. '3dly. By what operative 
words they will paſs. And, laſtly, the man- 
ner in which reyertions,. and rents, Kc. are 
8 
”"Ifa man has common. in groſs of paſture 8 
fans number granted to him in fee by deed, it 
is ſaid, that the grantee may grant, or transfer 
it to | another, becauſe the word heirs implies | 
But even now a common in grols . e 1 
ſans „ for life or years, cannot be grant- | 
ed oyer, unleſs the grant had been. to the 
firſt grantee, and his aſſigns. However, pe f e. 
| Rolle makesaquere as to is Caſe © Com- 2 Roll. ab. 46. 
mon of paſture for a certain number of cattle 
is transferable without the word 


ons 
added in the firſt grant !. The Ad freu. 1 | 
then. N theſe caſey 1 is. between . „ 


,. Jones, common for N 
whereas Dodderidge | was of opinion in the Ta 


213. 


erk. f 194, ꝗant to it m. 
»  1Croiſe, 121, may be granted by: q fine n , though not by, a | 


* Uitt 1617 
Weſt. Syn. 


Cay. 


a paſture. with, and. without” . It Yo 


133 


18 held, that the grantee of a common may 


*>4 


grant it, before he has had ſeiſin thereof, 


| becauſe by the grant he is kiled Sf. * free- 


g * 2 Roll. Is hold Wo | 
The conveyatice 'by "which. common "of 


paſture i in-groſs may be granted, is a grant at 
common law *; 


7-3'9- the land i. It was ſaid by. Crew, C. J. that 


beaſts might be limited to uſes; 


So a common in groſs certain 


i Croiſe,168, COMMON recovery *. 


Pig. Rec. 96. 


b» ber. f. 65. 


A rent may 


or common of paſture may 
i be extinguiſhed by a releaſe to the tenant of 


L ibid, 127. | 

Sup. Vids ſame caſe, that commons could not be granted 
_ 15 to a uſe, quia ipſa uſu conſumuntur ; if this 
I. 4s. latter opinion be law, then common in groſs. 
cannot be paſſed by a bargain and ſale, or 

covenant to tand ſeiſed. However, it ſeems, 

without doubt, that common when conveyed 

85 with lands, may paſs with the lands by either 

Mt * of thoſe conveyances!, and indeed lands can- 
. 36. not paſs without the common, which is appen- 


| A corody certain (ſecus as to a corody un- 
„ Roll. ab-4s certain p) and rents, or ſervices, are grantable 
* Shep. T-237- Over in fee, for life, or years d, 


Bell ar. as be granted before the grantor is ſeiſed of it; 
as jf a leaſe be made to begin at Eaſter, and 

before that time the leſſee grant his term to a 

ER. . 5. ſtranger, this grant is good”. But if a man 


grants a rent out of the manor of Dale, when 


he has no property therein, and afterwards 
he purchaſes the manor, yet ſtill the grant of 
the rent, as it was void in the be 2ginning, 
Bat though a man 


. never take effect *. 8 
hate 


} 


— 


„ 35 


cannot by a [preſent grant chacge thoſe 1 8 
uuhich he has not at the time of tlie gran. 
pet if a man grants the reverſion of an acre 1 
of land, when he has nothing in the land, by 
a fine executory, and afterwards the reverſion 
is purchaſed by him, the grantee may in this 
caſe enter when the reverſion falls, or have 0 
execution thereof by a ſcire facias t. 80 a t bid. 66. 
grant of a rent charge to be iſſuing out of a x 
reverſion expectant on a particular eſtate is 
good to charge the lands after the death of | 
the tenant.” But no rent can be reſerved * bid 93 
upon the grant of | incorporeal  hereditaments, * ® © | 
nor out of a right, as if a diſſeiſee releaſe to a „ 
5 cilſeiior, reſerving: a veat,! yy OOO is LE 
OURS in F bs » Co. Litt.244. 
Rents may be Fa HRS on, or created . . 
a fine executed x, bargain and ſale 1, common 2 Hell. b.. 
recovery * (not only out of the poſſeſſion C 
the recoveree, but of ceſfuique uſe) leaſe and a = Co, 69. b. 
; releaſe, or covenant to ſtand ſeiſed a. Puk. . 
Veſted remainders may be granted b. But 7 Vent. 260, 
by the common. law, if there had been © 7 Comm.290 19 
deviſe of a term to A. for life, remainder to b 
B.; here B. could not in the life-time'of A. 
grant his remainder; becauſe, as A. might 
outlive the term, it was an uncertain event. 
whether B. might ever come in poſſeſſion uk 
der the term, which uncertainty, or poſſibi- 
lity was not grantable over e. So if a leaſe 1. 47. b. 
had been made to two for their lives, the re- g r, 
mainder to the executors of the ſurvivor, now errant of a ef. 
as this chance of ſurvivorſhip was extremely ian ee, 
uncertain, it could not have been 5 
transferred ©. But it has of late been held, 4 Co.Litt.q6.b. 
0 if a term is a to A. for life, re- 


| mainder 


Tad 


e e e e reſidue thereof; : 5 | 


2 b. W. 608. 


+ Ibid, 


Poſfibifity may be aſſigned : and if it were 


not in ſtrictneſa ta operate as an nffigtment, | 
yet it would be good as an eſpe- 
cially when made for a valuable conlideraticin. 
So where there were ee tare to J. 8. 
and being in expectation of gaining conſide- 
| rahly by him, they agreed in the life-time of 
J. S. to divide between them whatever * 


came to them by virtue of his will; 


_ though! this agreement was concerning 8 0 


f P. W. 182. 


© vide fopra, 
69. . n 


| BO" 


remote a poſſibility, yet it was eſtabliſhed b 
à decree of the court of Chancery i. It is 
alſo held; according to the preſent courſe 
of chancery, that not only a truſt, but 


even the poſſibility 1 a truſt, is Lern 


The books e 
licy, and an inter. If a leaſe is made, 


; dar erfected till entry by the leſſee; yet | : / 


05 


. Maor, 2 


even before the entry the leſſee has an intereff 
in the term, re may transfer b. But 


where i A. made a leaſe of forty years to B. 


and it was covenanted that if the leſſor found 
the premiſſes well and ſuffciently repaired at 
the expiration of the term, then the leſſee 
ſhould hold over during forty years longer; 


the leſſee granted torum intoreſſe terminum, et 
terminos quæ tunt habuit in tenementis illis, 


and it was held that this aſſignment did not 


that was but a poſſibility, and no intereſt. So 
uch poſſibilities, as we have juſt mentioned, 


paſs the term expectant on the firſt term, for 


there has been a diſtinction taken between 


and thoſe which are a kind of incidental or 


Ee nen of lands let le. 
ö Ee 


term, ſuch as graſs, &c. this grant is valid, 


leaſe: for theſe la 


be grantable over. Thus if a leſſor cove- 
nants and grants, that the leſſee for years after 
the expiration of the leaſe; may carry. away 


the corn growing upon the premiſſes, now | 
though it be a poſſibility, whether any corn 
may be growing at the end of the leaſe, yet "| 
as the leſfor is owner of the ſoil, out of which "4 3% 
the corn muſt ariſe, he has a power to grant 
it to the leſſee k. So if A, leaſes land to B. Rel. b.. 
for years, and grants that he ſhall have the fab. 3 
natural and yearly fruit of the foil, which _ 
ſhall be on the land at the expiration _of the 


PORE 


and paſſes the property to the grantee . Thea Rense dl. 
grant of all the tithe wool of ſuch a year, is 
good in its creation, though it may happen ö 
there was no tithe weol in that year. But! 
the grant of the wool, which ſhall grow upon S 
ſuch ſheep, as the grantor ſhall afterwards | 
purchaſe; is void.” 1D 
A contengent remainder may be l or 
paſſed hefore it veſts, ſo as to bind the inte- 
reſt which may afterwards gecrue by the 
contingency : but. this cannot be effected by 
any other conveyance than a fine by way of 
eftoppel, or poſſibly by a common .reco- 1 
very e. Thus", where A, made a feoffinent Fee. 
to the uſe of himſelf for life, and after the - Peitz 54,55. 
death of himſelf, and M. his wife, to the uſe Wel- ss 
of E. his eldeſt ſon for life, and after the death Feta, cas. 
of A. M. and B. to the uſe of B. and his heiss 
| male of the body, and for default of ſuÜemm 
iffue to the uſe of the heirs of B; B. had iure 
_ « daughter, and by fine, and indenture grant. 6 
ed to P. for 500 years, to commence ms 


8 


che death of A.; B. and M. died, and l. 
ſurvived; it was held that the eſtate limii- 


| 500 ears, and that if the fine had been 
in fee, the heir would have been bound for 


7 


L Gy happened, was bound by the fine during 
the 


2 — — — x 
4 8 4 
» 
* 


a fine would bar the conti ngent remainder to 
_ the ſurvivor, and paſs a good title to a pur- 
. 536. chaſer. It is obſerved by Mr. Fearne ? with 


reſpect to this caſe, that 


ſeem to advert to the circumſtance of the 
fine's being levied by the perſon, who had the 


Particular eſtate. for life, as well as the con- 
| tingent remainder ; and conſequently deftroy- 


ing that contingent remainder, inſtead of 
merely paſling it by eſtoppel. _ 
remainders. If an eſtate is limited to A. for 
life, remainder to B. for life, or in fee, B. 


© Butl. note 3. Covenant to ſtand ſeiſed t, Or by a releaſe to 
Co. Lit 40. a, 
oY Litt, . 465. 
tioned paſs his eſtate tail in remainder, ſo as 


can only transfer, what the grantor law! 


ed to B. was a contingent remainder; and 

' *though B. levied the fine for 500 years, 
and died before the | contingency happened, 
yet his heir afterwards, when the contingen- 


25 16% In the caſe of Vick v. Edwards e, which 
we have before ſtated, Lord Talbot held that 


Lord Talbot did not 


There are different modes of paſſing vefted 


may transfer this remainder to another by a 

| grant at common law (though to ſuch grant 
t 565. attornment was formerly neceſſary d) or by a 
5 Tan. 81. bargain and ſale r, or leaſe and releaſes, or 


Sac ga. b. the particular tenant”. But if there be an 
Vide ſepta. eſtate for life, remainder to J. S. in tail, J. S. 
cannot by any of the conveyances juſt men- 
to exclude the claims of his iſſue, for ex 2 


* 
_ 
* 
6 * I * 


| fog. Mu ERA 1 
by the entry of ihe iffue in tail :. How een, | 
ever, If in this caſe J. S. levies a Fine, it it will Ny rm; 
completely bar the. claims of the iff e 
tall v. 80 if there be tenant t in tall 1 in e 3 Co. 84. 4. 
ſion, the Mae in tal Hy, during he, Bet 5 
the tehant in tail, bar the entail, by ] levyingee © 81 9 
fine g. 9 ea 


recovery Has riot this power; : for if, there 5 ; 


perſon againſt hom the whit of Oy is to be 


terially from ere 


0 250 A 
1 why grant, viz, a 


my 12 


But though « Aa bine Wield by: a tenant | inn 
in remarnder bars the entail, yet a comihon 4 


a tenaftt for life, remainder to J. 8. in tail, - 
J. S. withes to ſuffer a recovery to, n 
eſtate tail in remainder, he mult pfeviou e eee | 
procure & ſurrender of the life eltate to the 


brought . : 1 Cruiſe, 30% 
Neven! ark 410 a p * of mch nporeal is esa, 

hereditaments, and thay be paſſed by a grant f. 

at common law®. 55 Rong differ 3 Jar . Litt, . 568, 

this reſpect, viz. 

that the former are deemed to be a, preſent 

actually vote intereſt, whic may be Gage” .. eb > 

ſo as to take effect during the lives of the par- | 

ticular tenants; Whefeas, With reſpect to o the e 4009 8 


— 


latter, if A. be "tenarit in il, remainder over! : | 
to B. in tail, and B. bargains. and ſells to B. . „ 
during the life of A. this grant is. abſokitely, | 
woid, beraulf it can overtake ce in 
ſeffion . + 4 tee. 91 5 
Neverſions war alſo be g 81 ranted, * ys 
ferred by a bargain and dale d . leaſe Vaugh. 51, 
leaſe e, covenant to ſtand ſciſed®, A fine © ul note 3. 
or releaſe to the particular tenant? "Bow: W 4h Sh * 3 
ever, a common recovery. l a 7 . 
reverſioner will not- paſs 12 reverſion, be- C. K 
8 cauſe e $75- 


0 258 ) 


- cauſe in order to ſuffer a recovery, it is ab- 
ſolutely neceſſary that the tenant to the 


ee præcipe ſhould have an actual eſtate of free-. 
* vide 2Cruiſe, hold 3 


23» 18, 14. 


- ©” which lie in grant, and are transferable from 
v». f. 61. one perſon to another b. Indeed it is faid, 
Co. Lite. 334. a. that the grantee of an ade widn may grant it 


12 Roll.ab. 4). before any preſentment '. As an advowſon 


x W.Jones,t 18. in groſs may be limited to uſes, it ſeems, 


. that it may be transferred by a bargain and 
fale, leaſe and releaſe, and covenant to ſtand 
ſciſed. So a fine ma 18 be levied of an advow- 


6 2. 4 in grols l. ormer's caſe m, it was 
$0 4%  affipned for Bins” that a writ of entry in the 
* did not lie of an adyowſon,; it was, how- 

ever, reſolved, that a recovery might be ſuf- 


4 « VidexCroſe, fered of an advowſon. But it has been ſaid a, 


267. » tat this myſt be underſtood. of an advow- 


fon appendant to a manor, and not of an ad- 


vowſon in gr; however, it is agreed, that 


a recovery may be ſuffered of an adyoy- 


ſon, together with a very ſmall quantity of 
* 116. land e. tk 


'Seigtiotics, tithes. and franchiſes, oT 


«Comm. 278 views of ffankpledge, perquiſites of courts, 
lleets; to have à lordihip paramount; to have 
„ 7 waifs, wrecks, eſtrays, treaſure trove, royal. 

Na fiſh; 1 ang deodands to. have the 


fair or market; or | 
1 park, Warren, or F fiſhery, and the like, are 
| eratitable over from one man to e in 
TOTP 2. 139. es, for 5 . years! 33 


refert 35 a: l A ABT 1 
* 4 ? ] t 
„ * ; : : 

; + 


AS exempt. from the ſheriff; to have a 


. 
+ $7 


5 33 : = 
= 2 |; - 


„ Advowſons are Ukeviſe; a kind of property, : 


(5465 ) 


l was is formerly doubted, whether an an- 
nuity was aſſignable, even if the word anne 
Vas inſerted in the grant; however, it is no 
ſettled, that it is transferrable even witliout | 
the word af/igns 4. Still in the ſpecial: caſe + Har. co. lit. 


of a grant of an annuity procon/ilio impendendo, , 144: be 
if the word afigns is omitted, it is not trans- . 
ferrabler. An annuity of inheritance 3 3 
feitable for treaſon, like corporeal heredita- 7 Ce. ab, bi 
ments; yet it does not come within the ſta- 
tutes of mortmain, nor is it entailable wh the, „ 
ſtatute de d oni? +> Wok a 
A man may give or grant his title e 
to another, who may either keep or cancel 
them; and ſo. a man may away. his 
title deeds of his eſtate in fee Fail and his 
heir can have no remedy”. But a tenant in ney. r 
tail cannot give away the title deeds belong - Co. lan. . | 
ing to the eſtate tail no more than the lands 
' themſelves”. 80 if a man _ mortgages his - Step. T. 44. 
lands, and does not deliver up the title deeds, 
and afterwards makes a ſecond. mortgage to 
a man without notice, and delivers up. the 
title deeds to the ſecond bees g upon a 
© bill of forecloſure brought by the firſt mort- 
gagee, and to have the title deeds delivered 2 
up to him, the court will not compel ke 


ſecond mortgagee to deliver up the title deeds, 


unleſs the firſt mortgagee pays him his mott- 
gage money. This was | the al in * 
caſe of Head v. Egerton*. . 
1 Having pointed out ſuch things as lie in 
grant, Which are grantable over, and alſo 
the different conveyances by which they p g 
it remains to ſhew ſuch particular ki of | 
pony as lie SY which at * i 


j 


626% 


time is not Allowed to be natifanies, - 11 is 2 

pretty general rule, that all Things which are 

granted to a man by reaſon of any truſt touch- 

| ing the perſon of the grantor, cannot be grant- 

925 ed over, unleſs the grant is made to the gran- 
ven c 99 dee, and his  affigns7. Nor can an office of 
5 E. 4. tf reſpecting the grantor be exerciſed by | 
| wb _ deputy, unleſs the grant provides for 9 
2 Perk, f. 208. eireumſtance , or unle(&it is limited to the 
| * Shep. T. 44e. heirs of the grantee . The oſſice of carver, 
8 ok ſewer, or chamberlain, &c. eannot be 
N granted over, or uſed by deputy, if the grant 
Se Perk. . 161-45 hot made expreſsly for that purpoſe b. 
Though the fheriff's office be not grantable 
| ; ep 037: OGH; yet it may be'exerciſed by deputy =. 
rn It has been held, that where one office is inci- 
e dent to another, ſuch imeidental office cannot 
be ſeparated from the principal. Therefore, 
| -when the king granted the office of fhire-clerk 
of a county, the grant was held void, the of- 
| fice of ſhire-clerk being inſeparably incident 
? 4 Co. zi. b. to that of fieriſcu. So the grant of the office 
of mat ſhal, with a reſervation of ek office of 
 Ohofes in ow! orrighs ne to 155 

| axe not (ſtriẽxly ſpeaking eagle or trans- 

co. Lit. aig. a. ferrable Thus «bond: is a choſe in action, 
and by the rules of the common law is not 
gSrantable over: and though we daily fee 
Alſſignments of bonds, yet theſe aſſignments 
are rather in the nature of letters of attorney 
authorizing the aſſignee to ſue in the aſſgnor s 

natne; or (to uſe the words of Sir W. Black- 

acemm. l, Ronge i) % When in common acceptation a 
gebt or bond is ſaid to be aſſigned over, it 
muſt 3 creditsr's 

lt 6 name ; 


— 


N 
f 


„ Pe % 
& name; the perſon to whom it is aſſigned | 

« being rather an attorney than an aſſignee. | 
But the king is an exception to this gene- 

&« ral rule, for he might always grant or re- 

s ceive a choſe in action, And though 

bond or obligation cannot be granted or af 


ſigned? over, yet the obligee may grant e 


deed itſelf to another, who-may either cancel 


% , d e FUUS S <P EST 1 5 
it, or deliver it up to the obligor®. _ The; Co. Lit. 23: 


reaſon given, why theſe choſes in action can- 


not be alligned over, is becauſe it was thought 


to be a great encouragement to litigionſneſls - 

to permit a man to make over to another his | 
1 ght of going to law. But notwithſtanding comm. 442. 
this rule of lau, yet equity has in many caſes 


ſupported aſſignments, and grants of choſs 


in action. For though in the caſe of Burnet 
v. Kynaſton s, where a man married a woman he * 
entitled to a mortgage in fee, and afterwards 
aſſigned his intereſt in the mortgage to truſ- 
tees to call in the money, and to lay it out in 
lands to be ſettled upon him and his wife, and 
their iſſue: after this aſſignment the huſband 
died, and then the wife ted; it was decreed; 

that this mortgage of the wife was but a choſe. 
in action, and not aſſignable till reduced in 

poſſeſſion by the huſband': yet the grounds of 

that caſe ſeem to be from the want of a con» 

ſideration paid to the huſband; ſufficient ta 

change the property in action of the wife. 
For in a ſubſequent caſe ® it was held, that a, . w. 199. 


* 


man entitled to a choſe in action in right of 200. 


his wife, as he might releaſe, or forfeit it, ſo 15 rachel 
might he aſſign it for a valuable confideration;; 1 


2 


and that'a man, entitled to a choſe in attion in 
his own right, might aſſign it without a valu- 
3 e 


026 


able conſideration, Indeed in this laſt caſe 
5 it was held; that if a feme ſole has a decree to 
* hold and enjoy lands until a certain debt he 
pPaüaid to her, and ſhe is in poſſeſſion of the 
lands under the decree, and marries, her huſ- 
band may aflign it without any conſideration. 
a 


So it is alſo 
elegit. 


i z Vera. $95: So in Crouch v. Martin, it was held, and 


_ decreed, that a ſeaman's wages, which are a 
choſe in action (being due by contract, al- 


though the ſervice be not done) were aſſign- 
able for a valuable conſideration. in equity ; 


and in ſuch caſe the aſſignee alone. becomes 


* 


1 Vero. $40 has notice of a previous aſſignment, is void * : 
4 1 Cha.ca 232. 


claſes in action, 
notiee ſeem to apply to the grantees and 
aſſignees of cho/es in action as relate to pur- 


chaſers and mortgagees of landed property. 
Thus, where a man poſſeſſed of a choſe in 


action, for a valuable conſideration aſſigned 


part of it to J. 8. and afterwards for a va- 
luable conſideration aſſigned over not only 
the remaining part, but alfo the part already 
granted, to A. B., who had no notice of the 
former aſſignment ; it was held that the firſt. 
aſſignment ſhould take place in preference to 


may. w. 307. the ſecond m. 


As a choſe in action cannot at lav be grant- | 


ed or aſſigned, ſo neither can a right of entry 


Judgment extended upon an 


entitled to receive them. So, payment to. 
the obligee of a bond by the obligor, when he 


though it is otherwiſe if he has not notice of 

the aſſignment l. As equity therefore has 

_ eſtabliſhed the grants, and aſſignments of 
5 ſame rules with regard to 


RY ._ Vas Co er ns 


„.es for. ſimilar reaſons". Therefore, if a diſſciſes ; 
Sas 228 ) ae on, of 


0 263 © 3 


of land grants his night to a ranger, "the 
grant is void; though a releaſe to the 11. 


fo himſelf had been good ©. eat Be 


The /uſpenfion'of thi ngs, which lie in grant, | 
do not generally extinguiſh the power of 
granting them. Therefore, if there be a lord 
and tenant, and the tenant leaſes his tenancy to 
the lord for /ife, ſtill the lord may grant his 
ſeigniory to a ſtranger, though at the time ijt 
was in ſuſpence. But it is ſaid that if a 
grantee of a rent charge purchaſes ee , 
the land, out of which the rent char 
iſſuing, it ſhall be extinguiſhed for the w Ge 


though ſecus as to a rent ſervice p. Perkins» Lite. . 222, 


Fe that if there be lord and tenant, and ze 


the tenant enfeoff (by which word we' may he b.148.a.b. 
ſuppoſe the fee to have paſſed) the lord of . 


the tenancy upon condition, the lord may 


ſtill grant his ſeignory; for if the condition i 


be broken, and the tenant _ the ſeig- 


nory is revived 7. | © Perk. ſ. 8g; 


In the preceding obſervations on grants, 8: 


have frequently hinted at the neceſſity in 


moſt caſes at the common m. of attornment 
to complete thoſe grants. With reſpect to 
attornments we are to obſerve, that they 
owed their origin to the feudal ſyſtem. - As 
the feudatory could not by the feudal law 
alien the feud without the conſent of the lord, 
ſo neither could the lord alien his ſeignory, | 


without the conſent of the tenant. From „ Wright'Ten, 


this circumſtance aroſe the doctrine of attorn- 171. 
ment, which was nothing more than an in- 
dication of the conſent of the tenant upon the 
alienation of the ſeignory, or fealty and ſer- © 
vices uy the lord. Upon the reaſons of at» 
jomments, 


Brad. lib. 2. N we find this, e BraQon,*; 12 


— 


. 
* 
. n 

4 * 


cap. 35. f. 13. 


Co. Litt 309. a. 15 Videndum fi, dominus attornare : poſſit 
. alicui homagium, et ſervitium tenentis i 
„ * 00 ontra, vgluntatem ipſius tenentis; et vi - 
IN a——_ non: 6k mice — 


r 


60 « dere 7 alia 2 quare 1 | 
<. et; ſexvitiym-attqrnare+4 non poſlit;; uf ſi velit 
6 © homagium: attornare: tale, qui nihil habeat 
6 in bonis, unde. poſſit-warrantizare, defen- 
* dere, et exaambium-facere,” Attornments 
were not only; neceſſary upon grants of ſeigno- 
ies, but uppen grants of rents, remainders. 
and reyerſions exe tant upon eſtates: for life, 
years, or in tail; But the dectrine of attorn- 
4 ments was im ar great meaſure ayoided-by-the- 
richbcren. introduction of; conyeyances 10 uſes *:: and in- 
daeed by the ſtatute 4 Ann. c. 16. ſ, 9. it is 
rendered uſeleſs, - This ſtatute enacts, that 
all grants or cpVances, by fine, or other- 
wiſe, of any manors or rents, or: of the re- 
verſſon or remainder of any meſſuages or 
lands, ſhall;be- good witheut attornment of 
the, particular tenants; provided that no ſuch 
tenant be damaged by payment of- rent to 
any ſuch conuſox; or; grantor, or by breach: 
of any; condition; for dar ehrte tent, 
before. notice giyen him oß ſuch grant by mon | 
; conuſee or grantee. The ſtatute 11 Geo. 2. 
---CTids e alſo enacts, that all eee 5 
of tenants to ſtranas 5 of any hereditaments 
within England, Wales, or Berwick, ſhall be 
5 e of their leſſors ſhall} 


wo 


N 


- ww 
7 
N } 


not be affected wa any ſuch attornments; 8 
provided that that Poly ſhould not affect 

any attornments made purſuant to ſome 
judgment at law, or decree or order of. a 

court of equity, or made with the conſent of 

the leſſor, or to any mortgagee. af ter the 
mortgage is forfeited: | 

Secondly, What are the: peculiar properties. „ 

e, ſuch things as he in grams N 

I believe it to be a pretty general rule, 
that things which lie in grant, and do not 
paſs by livery, cannot be diſcominued by any | 
conveyance, whether by fine of otherwiſe v. erb. e 
The reaſon of this is, becauſe a grant of this 
kind of property paſſes only what the grintor 
lawfully may paſs: Thus, if a tenant ſor 4 
life or years, of an advowſon, rent, common, | 
&c. grants in fee; t14; grant only paſſes his 
eſtate for life, or years, and is no forfeiture», v co. li. agi. 
Another reaſon for this ſeems to be, becauſe —_ 
the term diſcontinuance was introduced to dif _ - 
tinguiſh the power, which it-afforded the % 
continue to reſtore his right by aclion, from the 
power which a 4rſſer/in gave the diſſeiſee of re- 
ſtoring his poſſeſſion by entry only. Now 
though theſe two terms, 725 and diſcon- 
linuance, were applicable to landed property, 
yet as the owner of things, Which ſie in grant, 
could never have any remedy by entry, but 
ſolely by action, the diſtinction could never 
be applied to him. . = Vide Bt), 

It is however pale that Littleton "4 WE 1 
produces ſeveral examples of diſſeiſins of a ff 
rentſeckey; and indeed the very remedy, % 36 25 
which was allowed for the recovery of rent, a | 
Viz, by an alte of novel di Min, ſhews us 
chat 


that * word di Min was not As: 
applied to rents. He. alſo tells us, that there 
may be a diſſeiſin of a rentzſeruice, and rent- 
charge . It ſeems that a diſſeiſin or diſron- 


„ Litt. f. 237, 
238. 


2 utl. note 1. 


332.2. 


— Co Litt. 41. b. 
2 Loll. ab. 160. 


. 199. 


* 


15 


( ee 


timuance of cor poreal hereditaments neceſſarily 
operates as a diſſeiſin or diſcontinuance of 


ſuch mcorporeal rights as are incident and 
appurtenant to the land affected by ſuch 8 


continuance or diſſeiſin 2. 


So there can be no general occupancy of an y 
thing, which lies in grant® : for as the law re- 
quires the ſolemnity of a deed to paſs this 

kind of property, it follows, that no perſon can 
make a title to thoſe things, without ſhewing 
the deed from which he claims. But even 
before the ſtatute 29 Car. 2. there might 


have been a /prcial occupant of a rent. Thus, 


Litt. f. 725 


Roll. ab. 151. 


if a grant of an annuity or rent had been 
made to A. and his heirs during the life of 
B. if A. had died during the life of B. his 
heir would have been a ſpecial occupant ©. 
But if a rent had been granted to A. his exe- 


cutors, adminiſtrators, and Mens, during the 


life of B., and A. had died, living B., the 


So that ſince that ſtatute, if an annuity or 
| rent 


rent would. have been determined, unleſs 
there had been an aſſignment of it: for be- 
ing a freehold, it could not go to the execu- . 


tors or adminiſtrators . Thus ſtood the 
common law; but by the ſtatute of frauds 


and perjuries, 29 Car. 2. any eſtate per auter 
te is made deviſable; and if it be not de- 


viſed away, it ſhall be aſſets in the hands of 


the heir, if limited to him: and if not limit- - 
ed to him, it ſhall go to the executors and 


adminiſtrators, and be aſſets in their hands. 


. 
r „ tt — Tr 


. 
We 


rent is limited to A. during B. 's life, and Aa. 
dies, living B., A.'s executors ſhall: have it 
during B.'s life, though they were not particu- 

larly mentioned: for the ſtatute not only in- 
tended to prevent the ſcrambling for eſtates, 

but likewiſe to preſerve and continue the Z 
eſtate during the life of cgſtuigue vie; and 
the ſtatute in this caſe does not enlarge, but | 

only preſerve the eſtate of the grantee *. Note p. 3P. 
So too it ſeems, that the conſtruction of *4 
mortgages of imcorporeal property differs from 

that of corporeal things. Thus the equity of 
redemption in common mortgages cannot be 
reſtrained to any particular time, nor limitdd 
to the heirs male, or heirs of the body of the 

mortgagor : nor, as it appears, does tlie h e 4 
want of any covenant on the mortgagor's.: vera. 191, * 
part to pay the principal and intereſt make 183. 

any difference, for a conveyance of this kind 
is ſtill a mortgage without any covenant of 

that ſort, nor does it reſtrain the equity of . - + - 
redemption s. I am well aware, that the * F. W. 271, 
counſel in Borham v. Newcomb *, laid great : F. w. ac. 
ſtreſs upon the want of covenants on the 3? W. 359. 
mortgagor's part, but the Lord Keeper i, in vers. 192. 
reverſing the Lord  Nottingham's decree, } |Vero-7-315- 
and decreeing in favour of the reftriftion of ß 
the equity of redemption, ſeems to have 

grounded his decree upon the deſign of the. 
mortgagor in making a ſettlement by the 
mortgage, and upon his intention of doing a 

kindneſs and benefit to the mortgagee. Up- 
on this account Lord Hardw icke, in the caſe 

of Mellor v. Lees k, obſerves, that the caſe* « Atk 456. 
of Bonham v. Newcomb. was an exception to 
the general rule. By theſe few remarks on 


C 26 ) 8 
mortgages of landed property, : only mean 


to ſüggeſt, that in them the: equity of re. 


demption cannot be reſtrained to any parti. 


cular time, although there be no covenants 


*I P. W. 269. 


m 2 Atk. 494. 
4968. 


on the part of the mortgagor toipay principal 
and intereſt. But in the caſe of Floyer v. 

, where x mortgage was made of 
a rent. oa with a” proviſo of redemption 


during the life of the grantor, and no covenants - 


on the mortgagor's part to pay the mort- 
gage money, it was held; that the heir of the 
grantor could not redeem. A fimilar caſe 
was decreed in tlie ſame manner by Lord 
Hardwicke m. 

Again, as the ſtatute of limitations in the 


caſe of lands after 20 years poſſeſſion, bars 


the plaintiff of his: entry or ejectment, ſo the 


courts of equity, in imitation of that law, will 


n 2 Vent. 340. 


note B. 3. P. W. 


* 


not allow the mortgagor to redeem after the 


mortgagee has been in poſſeſſion for 20 


years”. But in caſe of a rent charge, though 
that be not paid or demanded for 20 years, 
3 as ſuch rent charge is created by deed, 

part of the remedy is taken away; and 


Sir Joſeph Jekyll cited the caſe of Lord 


1 P. W. 1 


Widdrington v. Jennings; determined in Lord 
Harccurt's time, whete the court took ſuch 


a difference between a mortgage of lands and 
of a rent- charge, and in the latter allowed of 

a redemption” after 80 years o. 
So likewiſe in common mortgages, the 
equity of redemption cannot be forecloſed, 
unleſs a bill of forecloſure is brought, and a 
decree obtained. But where one, being poſt 
ſeſſec of exchequer anmmuities for ninety-nine 
Fears DNR money 3 25 them, and for 
ſecuring 


Can). 


4 ſceuring che re-payment thereof made Pe 
abſolute transfer of the annuities, but witha 


deed of -defeazance, that if the money was 


* 


paid at fuch a day, the aſſignment ſhould be 2:4 e 


void, the money was not paid at the day; 
upon which the exeeutor of the moftgagec, 
alter giving notice to the mortgagor of his 


intention, ſold the annuities: it was held i in the 


Houſe of Lords, that the annuities might well! | 


be ſold, upon gieing notice, without any bill 


ri P. W. 261. 
ee WII- 


of foxeclofire p. So in a tale of a 


of ſtock, Lord Hardwicke obſervecta, 0 f hat ;, 


** Fl 885 I 14225 7 


Hats mortgage of lands a bill of foreclo- «x Au. 303. 


55 < fare ought to be brought, but in a mort- 
ge of ſtock it is not neceſſary.” 


ws univerſally admitted, that if a tenant. 
11 tail of lands ſuffers a recovery of the eſtate 
tail, he Will thereby acquire * abſolute fee, 
and not only bar his on iſſue, but alſo thoſe 
in remainder. But if a rent de novo be granted 


| to one in tail, Without any Hhmitation of a re- 


mainder after the eſtate tail, and the tenant 


in tail of the rent ſuffers a recovery, he will 


not thereby transfer an ahſolute, but only a 


baſe fee, determinable upon his death without 


iſſue. But if a rem- charge ts granted 0 K. 


in tall, remainder to B. in der. there it ſeems 


a recovery properly ſuffered by A. will not 


wh.” bar his own. ilfue, dut the remainder 
80 alſo it 48 a «long eſtbliſhed rule, that no 


estate of Freehold in lands can be made to 


1 P. W. 230, 
Chaplin. v. 


© Chat 


plio. 


commence in ſuturo*. Thus, if an eſtate in cn 


lands is lumited to commence after the deack 
of J. S., this is utterly void. But 


this mie does not univerſally hold with re- 


ſpect 


{ 


<a). 


ſpect to incorporeal. hereditaments; for if a 

rent de novo is granted to commence after the 

death of J. S., without any intervening parti- 

: Plowd. 156. cular eſtate, yet it is a valid grant . But it 
appears, that the grants of rents in eſſe, of ad- 
vo ſons, commons, or reverſions, muſt have 
the ſame conſtruction in this reſpect as grants 

of lands, for none of them can be limited to 


vb 74.b. commence in futuro“. 
Fiend. 156. | , Thi-dly, By what operative words incorpo 


F Teal, aa will paſs. 

Cas In conſidering this diviſion, we will firſ 
notice ſuch things as lie in grant, which uſu- 
ally paſs with a conveyance of corporeal here- 
5 ditaments, as being ens or e 

thereto. 
It has been held that a grant of a manor to 
3 S. to which there is an advowſon appen- 
- dant, will paſs the advowſon without an in- 
ſertion of the words together with the appurte- 
> 10Cd 64.4. yances v. In the like manner, common of 
Perk. £.116. Paſture will paſs by a grant of the lands, to 
« Perk. f. 104, Which/it is appendant x. So if lands, to which 
there is common of paſture appendant, be 
recovered in a novel di iſſeifin, it, is alſo a tacit 


v Co. Litt.154. 1 of the common v. 


; By a grant of a reverſion, the rent, which 7 

| is incident thereto, will paſs without any 

8 Lin, . +229- particular words for that purpoſe *. In ſhort, 
itt is generally true, that by a grant of the 
principal every thing incident thereto will paſs, 

ITO according to the maxim of law, Acceſſorium 
„s non ducit, ſed ſequitur ſuum principales. Up- 
on this principle it is, that if a man be remit- 

ted to the principal, he ſhall alſo, be remitted 


to the acceſſary. Thus, if there be tenant bs 
ta 


Fi 


- (0 ww r 


y 
t, 
e 
8, 
m 
t- 
d 
in 
al 


„ 


tail of a manor, to which there is an 1 


ſon appendant, and the tenant in tail enfeoffs 
A. of the manor with the appurtenances, Wo 


7 afterwards re- enfeoffs the tenant in tail, re- 


at to himſelf the advow ſon; in this caſe - 


| tenant dies, and the iſſue are remit- 
" to the manor, they are alſo remitted to 
the advowſon; although it was ſevered from 


the manor b. 8 5 
| Indeed there n e ſo ile 
rable from their principal, that they cannot 


be ſevered © Thus common of paſture can- Co. 5 1. 


not be ſeparated from the land, to which it 


is appendant, if it be in-efſe 4. | So fealty is Perk. 104. 
an. inſeparable incident to every tenure and 
reverſion e. few of if a man, ſeiſed of · Co.Litt.gg.a, 

a ſeignory by homage; fealty, and rent, 

Coun the homage, the | alt ſhall alſo paſs, 


r they cannot be ſeparated by any we IP 


in the grant f. But though rent is an inci- , 


dent to the ee 82 0 it is not an inſe- 
parable one . | 

In the next place we will Getier the ope- 
rative words of a conveyance in paſſing ſuch 
incorporeal hereditaments as are not incident 


to lands, and may or may not paſs with the 


lands. And here it is obſervable, that as the 
deſign of the law is to conſtrue every grant 
as near the intention of the parties as poſſible, 
when ſuch intention does not counteract any 
fixed rules of law, ſo it frequently creates a 


good grant without any regular form of con- 
veyance. Thus we find Words of covenant 


ſometimes ſufficient to create a grant: as 


where A. granted and agreed with J. S. his 


heie and "On that it ſhould be lawful for- 
them 


=, 
| them at all times afterwards to chetls und to 

uſe a way by and over the cloſe of A. 3 in con- 

ſideration whereof. J. S. agreed to pay A. 4 

certain ſum per annum. Now this was held 
| | to be a good grant of the way, though it 
| » Lev. zes. Only had the appearance of a covehanth, | 


So if a man binds his goods and lands in the 
payment of a yearly. rent to A, this is a 
good grant of a rent- charge with a power of 
* diſtreſs, though there be no expreſs words 
 Co.Litt. 147: to authorize a diſtreſs . 
$Roll. ab. 424. But though the law in theſe intern hi 
eſtabliſhed grants in order to effectuate the 
; mamnifeſt intention of the parties, becauſe 
1 there can be no inconſiſtency in making ſuch 
24 donſtruction; yet when any ſuch inconſiſ- 
hats 2 does appear, it muſt neeeſſarily make 
rants void. Thus the word grum is 
= — peculjarly adapted to paſs things, which lie in 
grant, though there may be other words 
deu von. that can ſerve the purpoſe k. Nov the in- 
ſertion of this word grant in a conveyance is 
an indication of the partys intention to paſs 
incorporeal hereditaments. If therefore 9ncor= 
_ pareal things are intended to be paſſed/by/a 
conveyance, which is principally ſuited to 
transfer cor poneal property, and ini that convey- | 
ance the word graut is omitted, the law can- 
not ſo far deviate from its on fixed rules, 
as to eſtabliſh a grant of this nature by a con 
5 veyance of this kind. Therefore, if a rever-. 
fioner in fee makes a feoffment in fee (without 
inſerting the word grant, and without ouſting 
the particular tenant) by this feofment the 
re ve fion; will not paſs by way of graut with” N 
e Ware to be the inten- 
tion 


. Ss 


% 


been ——_— aſs — bee + 
taken ag" grant for Lord Cokem tell tee, 
that dedi or conceſs may amount to a gr 3 
a feoffinent, a gift, a leaſe, a releaſe; a confirs 5. 36. pl. 1. 
mation or ſurrender, ä gary wne 5 
of the parte to ue ham which of thoſe 
7 u he chooſes. Upon the fame pin. 

— 
"pal aſes end Wy — cons, kit et 828 


the releaſee > has 
n e 


it will not ennre as a grant, — firrender 
or confirmation. But on r 


ol rw be wie cr 


| 1 &c. to work upon, irlwa good, | 055 
| a 44 25 1 F "I" "iy iy De 
e bes y . point out the * 


ſeveral conveyances; 
2 4 5 the 


property ——_ or no not 
d grant be omitted; 

by thenfelves, or —_ — 
litaments, When things which ſie in 
grant are intended to be conveyed 
ich corporeal hereditaments — e je 

is abſolutely neceſſary to 
grant; for this ſpecies E 4 rg not 
ſs by the livery, but r 
ace 22 Hay 


N —— y : 
or ing => En 
IC 10 


. 274 5 
uſes, e be rgained an. | 
Neu! in a bargain and Ale, which —— 
. to be made for a valuable conſide- 
6 Vide Moor, 34 rations: the words:.bargain and ſale are tlie 
£:1'3- 41e, Woſt ſuitable Words to kaiſe the uſe, whether 
. * ſuch uſe is to ariſe out of corporeal, or incor- 
poreal hereditaments. Therefore there can 
— — to inſert the word grant in this 
conveyance, i in order to Poſe ir here- 
n e 17 | 
As there <a 7 2 e of things, 
<Ce, Litt, 55. which lie in grant a, and as the word ſurren- 
der is the moſt applicable to that conveyance, 
there ſeems: to be no neeeſſity to make uſe 
of the term grant, when .incorpereal heredi- 
taments are ſurtendered;/ But, as was before 
obſerved, there ſhould be a proper eſtate in 
the ſurrenderee ſor the ſurrender to work 
—— it ean be no ſurrender; and 
hs as a grant it cannot operate, for the word 
Ferant is omitted. The ſaree; ane ee 
wilhapply to a e 
With reſpect to the - Conveyance 5 teal 
and releaſe, when the whole of the property, 
2 as well as incorpereal, is particu- 
. larizeds. and conveyed to the bargainge for a 
2 ſehen intereſt in — 
him capable of receiving a relagſe of them 
5 for incor poreal property may be: releaſed, as 
' Shep. T. 3194 well as -corporeal*, :; In making then this 
| ' «releaſe, the ſame words may be - uſed with 
3 the one, as the other ſpecies of 
, #92 ene, or 2 and releaſe, like a bar- 
an and ſale, is equally applicable to paſs 
real well r . itar 


1 


(% 


anch theres materially differs from a feoth 1 
ment with Rvery, which is only propet to 
convey lands: Now the only and very 
words of à releaſe, ad uſed by lJaittleton Lak cas 
himſelf, are rene, releaſe, and gut lam = 
| which cleartyirſhewnay: that 3 
everz ir wont be Ppertaps ptudent ta inſer 
that word in eee . of leaſe an 
wehen N e os i E: 
E „inte ür bed, that by the * 
and'hereditaments. àn advoyſon in 
FF To . 
a grant of all lands and tenememis in D. fol + 
will paſs not only a reverfiong but alſo. a ent 
iſſuing out of the lands”; and Perkins ſays v, ger 5 
that thoſe words will paſs an advowſon in 2er. : 
groſs. But commons in groſs, annuities, .-. x 
and ways, cannot paſs by thioſe words For ran N 
the different names by _ things in general _ 
paſs in 'conyeyances; the reader is referred 
to Col Litt. from fol. 48. 10 6. 8 and allo 
to the | under title i 
grant: mall only take TE a + 
would be adviſable in conveyances to deſeribe 1 
or mention ſuch- #ricorporeal hereditaments ass 
are intended 5 as for inſtance,” eom- 
mon in groſs will not paſs by any of the 
words above mentio en om: . 
all paſture F;; . oe $7 1 7 1 Rall. Ab. 37 
Fourty, The manner in which reverſion, Wy 
1 rents are granted: 
I T have already had 0 6 point at 
the particular conveyances, by. which. incor- 
poreal hereditaments 3 paſs. Indeed in 


"IOW AP rin CR  reverſiqns) and and 


? 


Fe 8 1 3 


coin it in croſs the Loopy bythe 
- tre and fably-aratlcaſs-iid releaſh, are the 
mwmouſt frequently reſurted to! Wich teſpett to 
5 recharges, they are ſometimes” Hmited ina 
eonfideration of mbrtiagem-Nrift- ſettlement, = 
in the ſame manner as ſettlements of landed 
property. In doing this it appears to he the 
moſt deſirable way to limit the eſtate to the 
| ev tee, by way of grant at common law, to 
uſes and intents intended to be deolated; 
Wis will give the grantee" ſeiſm to ferve che 
uſtsg and afl uſes declared thereon will be ex- 
Ball. note 2. EEted' hy the ſtutute . 80 a man ſeiſed of 
_ &. eee in fee may covenant to ſtand 
feiſec of it, and the uſes/raifed by that cov - 
To nam may be well exectved Ager A N 
2 — Mee 
'P e e on ub- 
9 ning the form of a grant . 
during che he of the g | 
Bram at common-law, 4 deniſe of a+ 9 
to a truſtee for the Better ſeeuring- the pay - 
ment of the rent. This kind of grant will 
meu, che au of u grun of a tent- 


TON e me mity of ex- 
3 Faking forks 1 ing folely:to 
à grant of 4 rent pour aner ie. 

owever, as the ſtatute of 17 Geo. 3. 

c. 26. has made feveral reglativns with re- 
2 to grants of rent · charges, or annuities 
life, Aer, r bays — 
tens; yo Arr add: a few remarks on the 
Iderty af a rent - charge or an- 
— r og wilt me to confider the 
Indvre * an mr or rent - charge, as diſtin- 


guiſhed 


FCC 


"of. annuity or rent 1 k dire 5 

that all grants of Es "i "ſhall b 
enrolled , and ſuch "Wd feder Joon con 

partie 


4 that ſhould be Fs ) 


of record upon any warrant of attorney | 
recovering the annuity, or before e 


of che parties at full ſength.—S.. 4 


cancelled c. —By f. 6 al contra i 


<4 an ) 
 gviſhed roma mortgage or other ſecurity for 


mon 


N 1 17 G89. J. b. 8 "947" . 


order to regulate, pl railing of 7 5 


the e bh 


Ft; > 
Ne | eg 


4 Fe 1 55 1 ; y 
8 account of ſuch. reder | 
-purchaſe upon the * egiſter ; for as it is 
An impe . 0 of a 4 been e 
4 annui s of this nature ſhoulc be rec 
< againſt him, it is but reaſonable, t | 
„ he has redeemed, ' or re-pu ch th 
ablickly kygown : as h 
ie ſecond ſechen 


ment Thall' 155 enter 


rant of them? 
7 that before jus 


thall be ſued put upon ply HG already 

entered, a memorial ſhall ed as aforer 

ſaid. By the third ſection all Tk for grant- 

ing AA ſhall contain the | co! nlideration 

(which ſhall be in ne) only) and the. 77 55 | 
APY 


of the conſideration be returned, or or if 
oy notes are ont and choſe notes are not 
play when due; or if oods | be given as a Son- 


eration, the court nisy order the deed to, be 


f. 6 or the © Vide on this 
head. 3 Term 


8 PO of e wh . om. inger Rep. 298. $54» 


* 4 
* 3 n "Fd 
„ os 5 = >, I 


* I or 
* ** * N 


ee 278. 55 
„ 1 of A r dan. be 9 


100, for, 127 5 795 po "a 
e 1, 


1 or Sa Mga ere 1 0 Cantor 
115 . ef or 74 in fg 


no 177 5 Ny vo luntary. annuity, 3 pf 
ene I egard to pecuniary confideration ; 

to ally annuity or rent charge granted by . 
body corporate, or under, any authority or 
truſt created by att of parliament; nor to any 
annuity, where. the ſum to be paid does nat 
excee L. 10 annually,. unleſs there be more 
than one fuch laſt-mentipned: annuity from the 
fame grantor, or grantors, to gr in truſt tor 
the 1 75 perſon or perſons 

With reſpęct 10 the clauſe. of. repurchaſe, 
uſbally inſerted in grants of rent-charges, 
or. annuities for life, in order to underſtand 
the nature ol ſuch. re-phrchaſe,, we mult , ob- 
ſerve, that when an annuity or re is 


1 grantef as life, &c. it is reckoned an ab/olure 
thr to W RE or 2 er; and there 


ore, like tales, the Banter may either 


Sw a keep 


xy TY o 2 


„% y ad. US 2, Re. 


ww 


d /d Hg. ERAS x a 9k > BEfS. | 
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ſure: nor 'can-the. grantor [ n 
chaſer tor 1 ant | ? In? 
the original grant there is A mutual covenant, * 
that the-grantor may be at liberty to e r. 
chaſe the ſame. When ſuch a elauſe then is 
introduced in the grant ofa. life annuity, or 
rent charge, it is nothing more than a 1 

with a liberty to re purchaſe d, It dirtem dhen 0 Vide W 
from a mortgage os ſecurity for money dent, „ 

in theſe principal points A mortgage n? 
not be made irredeemable, or in other: words, 
the equity of redemption cannot be-reſtrain - - 
ed. In a mortgage the principal debt ſtill 
continues, until the equity of redemption is 
forecloſed; whereas, upon the purchaſe of 


an annuity, the principal is gone for ever: Fore | 


and even if there be a liberty to re- purchaſe, 

and ſuch re- purchaſe is made accordingly, 
ſtill the money paid upon that occaſion is not 
the payment of a debt ſecured, hut the con- 
ſideration money of a new purchaſe. 80. a 


mortgage being ſolely a pledge or ſecurity 


for money lent, equity conſiders it hut as . 


perſonal : op of . the. een though the 
mortga in fee; hut as an annuity is not Butl. note 1. 
9 as a — * for money wot tg _— 32 
an abſolute ſale, it muſt he conſidered as the 
real eſtate of tho deer if kee ae 
quality f, 2 28-17 eee "3% n 45 Atk. 279. 

However, as caurts of quity lean- very er. el. 
much againſt contracts of this nature, as 
tending to obtain more than Igel intereſt. or Ly 
money, they have been'ever.anxious and ſtu- 
oo Ang, out pretences to conſtrue theſe 
ſales of annujties as mere ſecurities for mo- 

** f : : "Ys 


0 4%) 


ney, add way 66 lter = 16 s 
in wie como eaſe f Midi” . To uſe / 
3 Ak. 17 the words ef Lord Hatdwitke, “ There has 
been a long ſtruggle between the equity'of | 
© tis court and petfotis Who have made it 
* their endeavour te find out ſchemes to get 
exorbitant Intereſt; and to Evade — hath L 

4 tutes ef uſury.“ Ir decicing therefore up- 
on eaſes öf this nature, the chancery has ge- 
nerally conſidered! them it two lights, 3 1 
Whether ey are to be reckotied'(c6 5 
ing all te ciroiſtahces) as àbſolute ale, 5 
or merely as ſccurities for money lent.” 
20% Adnitting them to be ſales, whether 
there be any grounds to relle ve againft them. 
i — were 2 conſiderations in Lawley v. 
F Ibid, ou.” Hooper®, where a man, being entitled to a 
e of C. 200 per annum, and being 
in u le cireumſtanees, ſold” J. 180 per 
2 ebene ſaid ſum f C200 
© year, the ſur'of F. 1050, with liberty 
to re-purthaſe and redeem the ſame, upon pay. 
ment of all arrears of the ſaid annuity; and 
alſo of the prĩneipal ſum of £.1050, — wn ol 
_ with £95 beſides. Upon a bill brought to 
- 9 2 — — and inte. 


4 t wle ory _ - — thete wi a 
. Nrong foundation to conſider it as a fecurity 
for money; becauſe the parties wſing the 
word redeem, as well as re purchnſe, ſhewed, 
that it was their intention, that it inould be = 
| power of rudern. He however admitted, 
that there was no occaſion to determine that 


bean; nn fale, wa 


x 2845) \ 


from the ' peculiar eirvumſtances of the cafe, 
to be relieved ugalnſt; and therefore he de- 


creed a on ent of 
pal * {t ä PR. 


6: 1193... 313} T3620 24 
So in another caſe l, Where C. H. gave the. z Atl. $40. | 
rescue of her eſtate real and perſonal to B. E. 4 
= truſt to pay the produce thereof to Lady 
D. for Mies fot her ſeparate uſe, remainder 
over, and appointed B. executotf: Lady D. 
took up Ci a, for which ſum ſne ' 
an annuity of £7 40pforwhich ware gue 
ed an annuity of £120 during ber life, an 
directed B. to pay the „„ 
_ of her life ff ran and this coming 5 
fore the court, the Lord Chancellor, 
of the intention of 'the wili under which bart! | 
D. elaimed,” was of opinion, that Lady: 0 
might contract for ruiſing a ſum of money by 
way of loan, but dt by way of annuity for- | 
her [cen life, as that would be too large an 
anticipation of the produce of the truſt eſtate, | 
and againſt the intention of the telatriu. He 
therefore decreed a redemption'(:/ough made. 
itrideemable ) upon payment of Principal, and 
intereſt from the time of the gran. 
Thus too i, Where T. S. being tenant rn | verey. es. 
life; created a term for 99 years, if he ſhould n“ 
F ſo long Hive ;"and being indebted to 8. 8. in 
0 the ſum of L 6600, made thirteen ſeveral 
ö 


—_ twelve of C. 50 per annum, and one 

of o per annum, to 8. S. his vin, and 
Mn, during the life of T. 8. to be iſſu- 
ing out of the lands of Which he was'tenarit 
ſor life, which lands were by another inden- 
ture of the ſame date demiſed to truſtees 


for yo ſeyera}/terms,,. in /arisfattion and di/- 
change 


” 2820 þ 
c harge of the ſaid ſeve 


ſhould quietly hold the premiſes unmoleſted 


by T. S. upon the tru cherein mentioned, 
I. 8. ſhould not be perſonally liable, nor be 
ſued in law or equity, nor his goods &. be; 
liable to the payment of the annuities: pro--—- 
vided always, and agreed, that it ſhal]+ be; 
law ful for — and diſcharge... 


of tho-ſgverdl farms, - from time to time to re- 
purchaſe and redet m the; ſaid rents 7, the ſame 
price, upon notice given on any of the four 
quarterly days, on which they became pay 


able during life. Then the prior term of 
99 years gf rely ay aſſigned for the 
; better ſecuring the ſaid ſeveral annuities. 
The queſtion in this caſe was, whether: theſs; 
annuities ſhould be deemed part of the penſo- 
nal or realeſtate of 8. 8. It muſt be obſerv- 
ed, that the annuities were limited to S. S. 
his Heirs and gig Lord Hardy icke held 
theſe annuities to be the p eſtate of the 
grantee, for three reaſons: «uſt, Becauſe dur- 
ing the exiſtence of the prior term, the profits 
of the annuities and of the. eſtate, which the 
truſtees covenanted to apply for that purpoſe, 


muſt ariſe qut of te term; thereſore, as the 


annuities were to atiſe out of a chattel and 


perſonal intereſt; they muſt be perſqnal alſo. 


2dly, The method taken to grant the annui- 


ties ſhew, that the parties meant to make 
them redeemable; and as a ſecurity for money 
advanced. For the lands were not granted 
abſolutely to 8. S. but the debt was divided 


into ſo many parts, apply ing it to the parti- 


cular annuities granted, turning it into a Pura; 


veyance it was agreed, dan long —_ 1 


ww wa a _ Avsss el” oe 1 1 
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; . 3aN90-& ot. Datas 

chaſe of fo.mgny annuities the weaning 
which was for the, conyenien 


he might redeem any IN 2 8 
| payment of the money; otherwiſe dere e . 274 Nr! 
no ſenſe in it. „Adly, That, as in he 


proviſe, the words, Te-purchaſe af A redeem ares 


uſed ſynonymouſly, and as the, power "of re- 
purchaſing was there called an equi 1 3 then 
demption, it ſhewed, that the parties intended 
to make theſe annuities. e e iemun 5 
ties for money adyanced, and of couple. per/e- 
nal 5 7 e e | 


— 


other circumſtances, Take te 

annuity. merely a ſecurity. 2 2 — 

where A. for . 2 100 granted lg; or 

| rent-charge of L. 300 per annum 40 B. for 0 7 

his own Ife by a ee grant of the rent: 

charge, by way © * at common law, ang 
en by a demiſe of a term to truſteces. The 

cle upon which the annulty was charged. 

was repreſented to be of the yearly value of TOR 

L. 1000, with a liberty of redeeming, upon 

payment, &c, A. ſuffered the annuity to 

run greatly in arrears ;: and the eſtate turned 

out to be ſubject to prior incumbrances ex- 

ceeding its annual value. Upon a bill being 

brought for a ſpecific performance of the co- 

venant to pay the annuity, A. offered to re- 

deem upon payment of principal and intereſt. 

only; but the court deereed him to pay up 

W 90 arrears of aka fad. annuity (which | 

1 ee . 5 


— 


amounted to a great ſum) and then if he 

wiſhed to redeem he Was at fo to do. 

| Here we” on! ſee the toe reiſerm; and 158 

5 the coutt ar allowed of a 72+} ir chaſe.” 

: eee. in a ſunifar oa 5 Hardwick A held”, thi 
| Cope. it would be i 


Ther ffential ain Mites a e 

10 and repurchaſe feerns to'be this, viz. when 

an annuity is e a pledge or ſecurity for 
money tent,” and conſe eliently in its nature 
redeemable, the ue decree a redemption 

ab mitto, that is to ſay, it will ae u Pay- 

ment principal Tum, With legal intereſt 

from the ny of the dime ef the! grant; and 

an account to be taken of all fums received 
= grantee on account of the annuity, 
t de firſt applied in payment 

intereſt due on the principal, and then 

„ A fi ing the principal itſelf”. But before 
] a perſon can 7e-purchaſe, he mult 7 y all the 
"arrears of the annuty, from the 2 of the 
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county of Surry, 


825 | 
1 Ne "= K wy Weg 3 : Nan 
RS EDN en PRs Re Nins Mrs 


"7 85 AA I han n 
Th Fir of « ee charge. far , thi 


, 8 * 245 HE 1 ah wes elf 


© 5 To 3 hree eber. 
N 3 0 „ 18 : 
in 1 31ſt year. 5 he men ous 


lord George the Third, a bythe gre grace of Fo FPS 
ol Great Britain, Er 


Defender of the Fab e and 5 ; Rings 


the. year of our. Lord 5 Lg 1 
drew Aſhton, of OL. unt 


of Middleſex, Eq; of U 
min Barton, of = 5 2 Tha 


part; » OL. 4 TA ke 
Andrew's Holborn, 1 county ok Mid. | 
deſex aforeſaid, lronmonger, . the, third 
part. , lerea (ius ard, duch Ba 
RECITAL: The recitals, Jematunes 
grants of this Rind, are a an account. of = 
ſetlement or will under which the | grantor 
claims—tha, agreement, for the purchaſe. 3. the 
annuity—when, and in what manner, and by 
whom it is te be paid). And wheres it was 
„ upon the grant annuity, 
that for the further, better, and more ef- 
fectually ſecuring unto the ſaid B. Bar- 


| hy his executors, adminiſtrators, and al- 
Ga the due, punctual, and regular payment 


the ſaid annuity, or clear 11 8 py of £. 
the ſame ſhould be cha en n, and 
payable, and — out of all thoſe the * 


46 „ 


15 nn tes a ien 


ges, lands, &c. with their, and every of their 


1 5 members, and appurtenances, (this 


agreement is o make the AnNNutTY 4 RENT- » 
chakor) and that the ſame eſtate, or heres 


ditaments ſhould he demiſed to a truſtee for a 


term of years, upon the crusts, and in the 
manner hereinafter declared and expreſſed. of 


and concerning the fame. Now this in⸗ 


denture witnesseth, That in purſuance 
ok the ſaid recited agreement, and f r and in 


conſideration of the ſum of C. of 
lawful money of Great Britain, to the ſaid A. 


Aſhton in hand well and truly paid, by the 


Receipt. 


{aid B. Barton, at and before the ſealing and 


delivery of theſe, preſents ; the receipt and 


payment of which ſaid ſum aL whey 
dhe faid A. Aſhton doth hereby acknow- 


ledge, and of and from the- and and every 
ak thereof, doth acquit, releaſe, and al 
the ſaid B. Barton, his executors, ad- 


8 1 and aſſigns, and every of them, 


' Crant. 


for ever, by theſe preſents (A): he the fa 
A. Aſhton hath granted, bargained, ſold, and 
confirmed, and by theſe 2 doth 
* bargain, ſell, and confirm unto the ſaid 


Ark his — nc and 
* al- | 


wt 4 N * * 
2 ana. OY —_ * [2 * 


LIN This is a EO receipt for 5 . 
deration money: beſides which, it is uſual to 
indorſe a receipt on the back of the deed. 

, If a receipt is indorſed, but the 
anden WE is ONLY 1 * be Ty 


him the dad A. Aſhton, one anauity S 
yearly rent- charge or annual ſum of . 
of lawful money of Great Britain, . 


A. . et bode Err 11 12 C ³˙⁴ↄ] —ͤlͤCʃI. Tͤñ0¾¼ 8 


not conſidered as a perſonal eſtate, even if 
limited to the grantee, his executors, admini- | 


_ ſtatute been ſettled, that an eſtate. per auler | | 
vie, when limited to the execu/ors,. Sc. of ny „ We 
the grantee, muſt be deemed perſonal eſtate e: . Aller 


ed .to the grantee. and lus heirs, 1 18 liable to 0 Cee 
_ debts by ſpecialty, and is within the ſtatutes 522; 9: 


n 


f C. 4, : _—_ Wettfait- 


0 255 » | 
ill) fon and during the mntien) hs of 15 


Vea rly. iſſuing; payable, goi going, had, received, aN j «#31 


and taken by him the ſaid B. Barton, his ex- 
ecutors, adminiſtrators, and aſſigns, by and 
out of all thoſe: the ſaid meſſuages, (here the 
lands muſt. be recited) together with all © 
f and e the rights; er ww | 
VCF W 1 


„% 8 * 6. * 
| 55 


ſuch receipt is of no avail, and Like ior 1 ab 
bas an equitable lien upon the eſtate fold . iz. 
It is a rule of equity, that from the time of — 85 
an agreement for a purchaſe until the whole | 
of the purchaſe money is paid, the vendee 
becomes a truſtee for the vendor, as to ſo 


much of the purchaſe money as is unpaid * : * * Atk. 273. 


and the lands are ſubject to this charge, not not ugh pa 
only as againſt the vendee, but againſt mm. 


heir, or any claiming under him as purchaſer, 


Vith notice of the equitable len. we. 


(680 Before the ſtatute of frauds and per- 
juries an eſtate per auter vie (as this is) was 


ftrators, and afſigns* : But it has ſince that « e 


However, an eſtate per auter vie, when mit- Vide « Vera, 


a Atk. 


of fraudulent — 3 and 4 W. and M. 40. Weftfail- 


appenaining; and che reverſion , 

ſions, . yearly- oy . rene Aaues av pro- 

fits of all and ſi 
and premiſſes. 


lar the ſaid hereditaments, 
have, hold, receive, per- 


"Co 


5 ceive, take, and en the ſaid annuity or | 


her yearly rent=charge or annual ſum of 


and every part thereof, unto the 


| aid B. Barton tis EXECUtOrs, adminifiratos, 


and aſſigns, forand during the natural-life of 


the aid A. Aſhton to be paid and payable to 


him the ſaid B. Barton, his executors, admi- | 
niſtrators, and aſſigns, at or in the common 


_ dining-hallof Lincoln's Inn, in the county of 


585 Naddel, by four equal quarterly payments, 


between the hours of 10 and 42 O clock in 
the forenoon of the ſeveral and teſpecuve days 


following, (here the days muſt be ſpecified) in 


cee.ach and every year, by even and equal por- 
Eh tions, without making any deduction, defal- 


Kation. W se out = or any 
part thereof, for or in reſpect o any taxes, 
, charges, aſſellents, Pa! 


us, or other mat 
ter, cauſe, or thing w r, taxed, charg- 
ed, {afſefſed, or impoſed upon the faid mef- 


ſuages or tenements, lands, hereditaments, 


and pterhiſles, fo charg ed with the payment 


l e beroen be l of the (kd days 


of the ſaid _—_ or clear yearly um of 
of them, or any part 


| et or on the © fad B. Barton, his execu- 
„ 2008; adminiſtrators, or aſſigns, in reſpect 
.- thereof, by authority of parliament, or other- 
wife howſoever, 


hs ether wow a 
able part of the ſai annuity or clear 1 
ſum of .. the time wh 


+ 


ſaid A. Aſhton, and the day or time of ſuchi 
his deceaſe, the firſt payment of the ſaid an- 


** 


| nuity to begin and be made on the n 


day f next enſuing the date of theſe 


preſents. And the aid A. Aſhton, for him- 
| ſelf, his heirs, executors, adminiſtrators and 
aſſigns, doth hereby grant, covenant, and 
agree to and with the ſaid B. Barton, his 
executors, adminiſtrators, and afligns, that 


Covenant that 
the grantee 
may diſtreioe 


in caſe the ſaid annuity or yearly rent - charge 


of f. © © or any part thereof, ſhall hap- 

pF pen to be behind or unpaid by the 1 
14 days next over or after any of the ſaid 
days or times hereby expreſſed and appoint- 
ed for the payment therevf, and whereon 
the ſame ought to he paid as aforeſaid, then 
and in every ſuch caſe, or as often as it ſhall 


for the ſaid B. Barton, his executors, admi- 
niſtratgfs, or afligns, into and upon the ſaid 


payment of the ſald annuity or rent- charge 
of T. odr expreſſed or intended fo 


thereof, to enter, and diſt rein for the ſame 
annuity or rent- charge of C. and all 
arrears thereof; and the diſtreſs and diſtreſſes 
tdhen and there found and taken to take, 


. PW 


=. 


| to be as aforeſaid; or into and upon any part 


ſo happen, it ſhall and may be lawful to and 


meſſuages or tenements, lands, heredita= 
ments, and premiſſes, ſo charged with the 


lead, drive, carry away, and impound, and 


[- the ſame in pound to detain and keep, until 
* the ſame annuity or rent charge of * 5 
7 and all arrears thereof, and all coſts, charges, 
| and expences whatſoever, ſuſtained or occa- 
* honed by or 0 the making, nz 


and keeping any ſuch diſtrefs, ſhall be fully 
paid and ſatisfied; and in default of payment 
thereof in due time after any fuch diſtreſs or 


0 w9o ) 


diſtreſſes ſhall bè made and taken, to ap- 
'praiſe, ſell, or otherwiſe to diſpoſe of ſuch 


diiſtreſs or diſtreſſes, or any part thereof, or 


otherwiſe to act therein according to the due 


courſe of law, in the ſame manner, in all re. 
ſpects, as landlords are by act of parliament 


authorized to do, in reſpect to diſtreſſes ſor 


arrears of rent upon leafes for years; to the 


intent that : thereby and therewith the | ſaid B. 


Barton, his executors, adminiſtrators, and 


aſſigns, ſhall and may be fully paid and fa- 
tisfied the ſaid annuity or yearly rent-charge 


© 
4 
„ 
Covenant that | 
the grantee 
may enter. 
* 


_ FLitt, f. 217. per remedy to recover the former s. But 


the difference, which ſubfiſts between theſe; 


of L. and all arrears thereof, or fo 
much thereof as ſhall then be remaining due 


and unpaid, and all coſts, charges, and ex- 


pences whatſoever, ſuſtained or occaſioned 
the non-payment thereof. (C) Jro- 
Sided always, and the ſaid A. Aſhton doth 


> 5 * a #5 J in 


8 hs th a „ — r 
1 


FI 8 * 1 
„ „ V FS A F r 
*. 


(C) This covenant makes the rent a rent- 


charge, for without it it would remain a 
rent-ſeck. The difference between thefe 
rents at the common law was material. The 
latter could not be recovered by way of d;ftreſs; 
and indeed not at all, if the grantee had never 
been feiſed of it: but a diſtreſs was the pro- 


rents at this day, is merely nominal; for the 


ftatute 4 Geo. 2. c. 28. ſ. 5.” has extended 


the ſame remedy by dire to all rents alike, 


thereby 


© 


= DN Renedy . 


| (Capt 55 
hereby for himſelf, his ben beots 44. {EIT 
miniſtrators, and aſſigns, further grant, co- 
venant, and agree, to and with the ſaid B. 
Barton, his executors, adminiſtrators, - "ſl 
aſſigns, that in caſe the aich annuity, or 1 
yearly rent or ſum of 4. or any part 8 4 
thereof, ſhall at any time ducing! the woe or | 
life of the ſaid A. Aſhton happen to be behind 
or unpaid by the ſpace of twenty=ighit days, 
next over or after any of the ſaid days or 
times appointed for the payment thereof as 
aforeſaid, then, and in ſuch caſe, and as often 
as it ſhall ſo happen (although no. lawful - or 
formal demand ſhall be made) it ſhall and 
may be lawful to and for the ſaid B. Barton, 
his executors, adminiſtrators, and aſſigns, into 
and upon all the ſaid meſſuages or tenements, 
lands, hereditaments, and premiſſes, ſo here- 
by charged therewith as aforeſaid, or into 
and upon any part thereof in the name of 
the whole, <4 enter, and the ſame to have, 
hold, and enjoy, and the rents, iſſues, and 
profits thereof, and of every part thereof, to 
receive OE: take, to and for his and their 
: Eo” VV 


IL . * * WWF" "4 PTE 


a aboliſhing all eſſential diſtinQion * bs 
tween them b. It would exceed the limits » 3 comm. „ 
of this work to enter into a diſcuſſion of the 1 
laws of diſtreſs; but I ſhall refer to Sir W. 5 
Blackſtone's Commentaries, vol. 3. from 
A alſo to Har. Co, Litt. 4. a. | 

otes 11, 12, 13, 14, 15, 16, 17, ay 5 | 


_— 


4 47. b. notes 1, 2, 3, 4, 5, 6, 778 „ 9, 
o. &c. Vide alſo: _ Law of 2 . 


( 22 90 


a” a and benefit; until b. of they hall 
be thereby, or therewith, or otherwiſe, fully 
paid and ſatisfied the aid annuity or. yearly, 


5 : rent or ſum of . andi all arrears. 
5 thereof, and alſo fo: 19205 af the ſaid annuity,.: 
Or clear yearly ſum of (. as ſhall, 


| incur and grow due during ſuch time as be 

ſaid B. Barton, his executors, adminiſtrators, 
or aſſigns ſhalt be in poſſeſſion of the ſaid» 
hereditaments and premiſſes after ſuch entry 


as aforeſaid, and alle all ſuch loſs, coſts, : 


| 9, damages, and expences whatſoever, 
| __ "hall be ſuſlained, or occaſioned by. 


reaſon. or means of the non payment of the 


ſaid annuity. or yearly | rent-charge, or any 

part thereof, or on the days and times here 

8 veg dine) and appointed for the 
_—_ Payeent ee (1D)... EY the faid A. 
e e 8 e Ae. 


ap . : £4.79 3 1 r 8 
n 3 1 a 2 5 E 2 yo 
7 * bes 4 3 oy 


— 
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y This conan to enter . bold. 

creates fuch an intereſt, as entitles the grantee. 

. | to enter, and make a leaſe, in order to recover 
2 tds poſſeſſion by ejectment. In a caſe? of 
3 Lev. 170. this nature, it was objected that the grantee 
: ny e by his e entry could only obtain an eſtate at 
r will, and not an eſtate of freehold, for want of 


1 Keb. 584. lrrery, and therefore he could not make a 
is. leafe : but it. was adjudged, that an inte 


I 75 35. veſted in the grantee, when the rent was in 


arrear, which intereſt he might reduce, when 
it aroſe, imo poſſoſſion by ejeQment. It Was 
formerly held, that in this caſe an aud 

entry was. neceſſary in order to ſupport an 
Jechment; it was, however, ſettled 1 
] to 


(6 2930 2 * 
Aſhton, for himſelf, his heirs, > and 
adminiſtrators, doth. hereby covenant, pro- 
miſe, and agree, to and with the ſaid B. Bar- 
ton, hisexecutors, adminiſtrators, and aſſigns, 
that he the ſaid A. Aſhton, his heirs; execu- 
tors, or adminiſtrators, ſhall and will well 


K Ls pay, or EI, to he N unto 2 5 | 


4 \ . 
8 1 Saks al ad oa . 3 


N 


4 8 4 £ x 
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t0 55 Katute of _ 3 ©: 46 1 
general confeſſion was ſufficient for that pur» 
| Poſe, without the proof of an actual entry K. « 80k. x59. 
A power of entry may be limited by way of e % 
v/e, Thus, if by a feoffment, leaſe and re- 
leaſe, fine, or recovery, lands are conveyed to 
A. and his heirs, to the uſe and intent that 
B. may receive out of the lands ſo conveyed AY 
4 certain annual rent or ſum ; and upon this 75 
further uſe and intent, that if ſuch annual 
. ſum, or any part of it, be behind or unpaid 
by a. certain time, it ſhall be lawful = B, - 
and his aſſigns to enter upon, and hold. po _ 
ſeſſion of the land, and receive the rents and 
profits of it, untill the arrears are ſatisfiedd: 
ere as ſoon as the rent is in arrear, a uſe, 
which is ſerved out of the original ſeiſin of 
the feoffee, releaſe, oonuſee, or recoveres, 
veſts 1 in the perſon to whom the power is 
{ard ; which uſe is immediately executed - 
by the ſtatute of uſes. This poſſeſſion, ' fo 
Pk 3s he has a right ta keep till the pur- 
| Pole for which it is executed is ſatisfied, and 
then the uſe determines. By virtue of this : 
eſtate, he may make a leaſe for years to try | 
his Ute in eee 3 
| __ | 


* 


5 


\ 
A 
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faid B. rn} his executors, adniniſtiatels; 
and aſſigns, for and during the: natural life of 
1 him the faid A. Aſhton, the ind; annuity, or 
yearly rent, or ſum of C.f * © freeand 
clear of and from all 3 charges, rates, 
and all other deductions whatſoever, parlia- 
mentary or otherwiſe, at the place, days, and 
times, and in manner and form hereinbe- 
fore expreſſed, limited, and appointed for the 
payment thereof, together with a proportion- 
able part of the fame Ys or yearly retit 
or ſum of . for the time which 
ſhall elapſe Between the laſt of the ſaid quar- 
terly days of payment next preceding the 
daeccaſe of him the ſaid A. Aſhton, and the 
oy” or time of ſuch his deceaſe, . 0. 


2 5 Fo . 
i k 


— : * 1 
„ 7 Te S ö n as we e tre boa en oy RK 
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at 92 Mig right of WEL and percep; 
tion of the rents, and profits of the lands 
charged with the payment of it, paſſes with 
1 Butl. note 3. it to the aſſignee |. 
co. lau. ass. Ft muſt be noticed, that it is generally true, 
that no petſon can take advantage of a condi-, 
tion of entry, unleſs there is a previous demand 
42 78 401- of the rent u. But it ſeems, that by the 
| Special conſent of the parties, an entry may be 
made in default of . of rent without 
» 5 Co. 40. b. demand u. | 
 Roll.ab-459. . (E) With reſpect to this covenant for pay- 
ment of the annuity 'of rent · charge, we are 
to „Ne that upon evety grant of a rent- 
4 t ry, of e the law has provid 11 two remedies 
or 


* 


recovery of i She viz. by diſtreſs, or by 
itt. . 15. writ ff Ow” ut though the grantee id 
pon allowed 


ff | 
this indenture further witneſſeth, that in pur- 
iuvance” of the ſaid agreement, and for the 
conſideration hereinbefore expreſſed, and for 
the further, better, and more effectual ſecuring  _ 
the payment of the ſaid annuity, or yearly , 
rent, or ſum of C. at or on the days | 
and times aforeſaid, and in the manner afore- 
ſaid; and alſo in conſiderztion of the ſum of 


tht wy TI” 
— —_ 
allowed both of theſe remedies, yet he is only 5 


permitted to make uſe of one of them, that 

is to ſay, either to charge the perſon of the 
grantor by writ of annuity, or the lands by 
diſtreſs. This determination muſt appear 

by ſome ſolemn act in a court of record- 
Therefore, the mere purchaſing a writ of an- 

nuity in the name of the grantee, and enter- 

ing it of record, does not determine the elec- 

tion, unleſs the grantee appears thereto, &c. ? » c.. Liu. 46, 
80 if the grantee diſtreins, ſtill he may bring *® . * 
a writ of annuity, and diſcharge the lands; 

unleſs indeed he avows in a court of record, 

which is held'to be a determination of his 


election, before any judgment given 3. This s Co, Litt. 148, 
double proviſion, however, by diſtreſs, ang 
urit of annuity, does not extend to rent-charges ' «+ 
created by will, or granted for equality of © No 
partition, or in lieu of dower, for theſe not 

being perſonal can only be recoyered by diſ- 

treſs r. Indeed a rent-ſecke cannot be reco- 2s co. 58. b. 
vered by either of theſe remedies *, and | pn 
rent created by way of reſervation to the Poph. 37. 
grantor only by difreſs *.* So if a man grants e 58. b- 
that if A. be not paid the ſum of ten ſhillings — oy | 


> yeally, * 


„ 


band 3 may diſtrein FIR it in ale 
manor of D.; ; now, as there is no grant of an 
annuity in this cafe, but only ſuch a grant as 
will create a rent: charge, no writ of aeg N 
5 0 Will lie for the recovery of it. 5 
e It is held, even where this double remedy 
is given to the grantee, that the grantor may 
by an expreſs proviſion exempt his perſon 
from the writ of annuity, and only charge the 
land: but on the contrary,” no expreſs agree- 
ment can exempt the land from the diſtreſs 
after it has been expreſsly charged with it; 
for a ſubſequent clauſe cannot altogether. de- 
be Barns feat the former part of the deed”. Soifa 
o. 146. a. 
man grants a e gut of the manor 
of Dale (wherein he has nothing) with a 
proviſo io exempt his perſon from the writ 
Ok annuity, this proviſo 1 is altogether repug 
= Ibid. nant and void kx. 
In ſome caſes the remedy by diftreſs 1 is the 
3 moſt eligible, and proper; for if a rent-chargs 
is granted to B. in fee, the grantee and bis 
heirs may diſtrein for ever; but if he brings 
a writ of annuity, the rent-charge in fee is 
turned into an annuity for life, unleſs the 
©... grantor had granted for himſelf and his heirs, 
mim which. caſe the heir will be bound fo far 
| 1 . as he has aſſets by deſcent I. Conſidering, 
; © "however, the ſecure remedy by diſtreſs 
| (where the value of the lands prove ſufficient 
to anſwer ſuch diſtreſs) compared v ith a per · 
ſonal ſecurity, the remedy. by diſtreſs ſeems 
to be in moſt caſes the molt deſirable, ex- 
.- » "cept in che particular caſe where a termor 
| 8 fot years grants, for himſelf and his heirs, 4 
e in fee 0 * _ out K =" 


* 


* 983 3 F. 
1 | 


© 7.) 


| lands held under the term: in this caſe if the 


antee diſtreins, and thereby throws the 


1 WIT: 
charge off of the perſon of the grantee,” ben 


the term „ expires: the rent ee! is extinct, 


land longe er tan tis intereſt continuedinits 3 


but on i the other hand the heirs of the grantor 
are bound in a writ of nde ſo or as . 


By the common law, the air e or 


adminiſtrator of à man ſeiſed in fee fumple 


or 2 tail of a rent charge, rent · ſervice, tent: 


| the arrearages incurred i in the life-time of the 1 4 OE 
owner of | ſuch rents; but by the ſtatute 3 8 


32 Hen. 8, c. 37. 4 double remedy is given 

to the executors or adminiſtrators. in ſuch 

caſes, viz, by diſtreſs, and by action of debt. Ce. Litt 6. 
So at the common law, if there had been a Lows. 387; 
rent granted to A. for the life of B.; and AK. 
had died during B.'s life; the executors of A» 
might have brought an action of debt, but 

could not diſtrein for the arrearages incurred 

during A. 's life: but the above-mentioned | 
ſtatute extends alſo to this caſeb. If at this » co. Liu. 161, 


day there be a grant of a rent- charge during *: 


the life of the grantor (who 1 18 but a tenant 3 387. 


for life himſelf of the lands charged with the —— 5 $9.4 
rent) and the tenant for life or grantor dies Len „„ 


(whereby the rent is extinguiſhed) it ſeems TO 
that the grantee cannot in this'caſe diſtrein 


mainder-man; for he claims by a title Para- | 

mount to the grantor, who cannot cha 

any other -perſon's intereſt but his own ©, „ - 
10 though * cannot diſtrein 1 in this : Vern. 612. 


Lord Fairfax y 
: | * Lon Derby, g 


upon the lands in the poſſeſſion of the re- e 


F * wo 
ET" bo 5 * 8 
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bare aſſets , , o Poph, „% Eh | 8 


. | . 763. 5 


caſe, yet he or his executors | may eng an 


a Ihid. Vide 
Co. Li. t. S. b. 
as to the di 
tinction be- 
t cen this and 
Ferick's caſe, , 
5 Co. 118. a b. 


© Vide 2 Stra. 


* 5 Bro. V. c. 


% 


action of debt againſt the N we YR 
for life d. nd 

"Theſe are the material incidents t to a grant 
of a rent-charge, without inſerting this coue- 
nant for payment of the annuity : it is, how- 
ever, uſeful in many reſpects. Thus, in caſe 


of an inſuffioient diſtreſs, it affords the modern 


remedy by action of covenant e, inſtead of 


| reſorting. to the remedy by writ of annuity, 


Beſides, a bill in e will e to have a 
ſpecific performance of this covenant. ' Thus, 
in a caſef where the lands, on which a rent 
Was charged, were found to be ſubject to 
prior incumbrances, exceeding their annual 
value, but other lands afterwards deſcended 
to the grantor; upon a bill brought by the 


executors of the grantee, to have a ſpecific 
performance of the. covenant to pay the an- 


nuity s, it was decreed, that all the arrears of 
the annuity ſhould be paid, and alſo intereſt 
upon the arrears from the maſter's report. 
80 too, ſuppoſe there be a covenant to pay 


an annuity, and for the better ſecuring the 


annuity à bond is entered into with a pe- 


nalty ; if after the band is forfeited at law, 
the obligor becomes inſolvent, and is dif- 


Charged under an inſolyent act (whereby the 
__ ſecurity given by the bond is gone) the 


5 Dove]. 97. 
Conerel v. 


Hocke. 


. 


obligee may ſtill bring his action of covenant. 


10 or the Wie of the annuity incurred after 


diſcharge b. If in this caſe the obligor 
had become a bankrupt, and the obligee had 
not made any uſe of the penalty under the 
commiſſion, he might proceed, as often as he 


„ for breaches of the eng” vi 
n 


\ 
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In the covenant, which is the ſubject ff 
our preſent enquiry, we ſee that the grantor - _  *? 
covenants for himſelf, his heirs, executors, „ 
and adminiſtrators, not only to pay the ann: 
nuity or rent:charge, when it ſhall become 
due, but alſo a proportionable part of it from 
the time which ſhall elapſe between the laſt 3 
quarterly days of payment next preceding 
the deceaſe of the grantor, to the time of his 
deceaſe. This proviſion is very neceſſary, : 
for if the grantor dies before the day of pay- 
ment, then js both the annuity and' rent- 
charge determined; and as the payment of 
the annuity is not due till the day fixed ſor 
that purpoſe, the grantee cannot avail him - 
ſelf of the femedſes given by the ſtatute of - 
32 H. 8. to recover againſt the executors of 
the tenant for life the arrears" of the rent= © 
charge; for in this caſe there are no arrears.” 
As in this caſe the annuity is not in arrear, ſo 
the law will not make any apportionment of 
it in favour of the grantee; for the payment 
of rent to a ſtranger is ſimilar to the apply: 


— 


ing of dividends arifing upon money in the _ 
public funds payable 66 Ge for life; in which _ 
caſe, if the perſon to whom they are made 
payable ſhould die before the day of pay- 
ment, they cannot be apportioned : for Lord 
Hardwicke, in a caſe of that nature, expreſsly 
determined, that dividends were not like in- 
tereſt of money, which is due from day to 
day, but like rent, and therefore not to be 
| apportioned k. It ſeems, that if there be « Willen v. 
tenant for life, and he grants for him and his Huna 


$4575 45 . 5 ö 2 Vezey 673 
heirs a rent-charge, or annuity in fee, to be Amd. Rep- 279. 


ſuing out of the lands whereof he is tenant 
TEES ets) N 1 „ 9 for 


2 


* 
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| w life; if in this caſe the tenant for. THY 


e 
| Co. Litt. 349 & 


the reut-charge is entirely. FR | ju 1 ed, but 
the annuity (till continues. 
By the common law, if a tenant for life 


-- fag made a leafe for years, and .had died be- 


fore the rent was due, the rent was loſt, both 
to the executors, and thoſe in remainder or | 


reverſion. m by which means the under-te- 


nant was frequently, exempted from paying 
any rent at all in return for the lands. 


| obviate ſo open an injuſtice, the. ſtatute £7 


Geo. 2. c. 19. gives an action on the caſe 


to the executors and adminiſtrators of the 
tenant for life, to recover of the under-tenants 
ſuch proportionable part as ſhall be incurred 


from the laſt day of payment, to the deceaſe 


533 
Ambl. Rep. 
/ _ | 


of the tenant for life. In the caſe of Paget 

v. Gee, Lord Hardwicke ſaid, that by an 
3 conſtruction the above ſtatute ex 
tended to leaſes for years made by tenants in 
tail, not warranted by the ſtatute 32 Hen. 8. 
c. 28. ;. and alſo to leaſes for years made by 
tenants for years determinable on their own 
lives, It is obſervable, that equity appor- 


22. w. gen, tions maintenance money , and alſ ſo ine 
755. ww. 16 on a mortgage b. 


So far of the precedent. now tors us, as 
we have already ſtated, is a ſimple grant of a 
rent-charge at common law, with a power of 
diſtreſs, and entry, and a covenant to pay, 


; &c. This grant may be to »/es, the ſame as 


a feoffment to uſes. Thus the grant may be 
to A. to the uſe of B. &c. DON limitation 


« Sapr,a63t0 of uſes will be executed by the ſtatute 9. 


wa 


54 4 


What follows is a bargain 4 ſale of the ſame 


dd to x a eller Tor Rs: lor the better ſe⸗ 
A curing 


4 


n 7 ˙²˙ % ̃ ͤ òꝓB̃ uUuU ò½¼Dè48 


or tenements, lands, hereditaments; and pre- 


caring the 8 of 3 N e 


ſule veſts the.poſſeſhon in the bar 


five ſhillings ah f N money e 
Britain, to the ſaid A. Aſhton in hand e 0 "1144 


by the ſaid C. Cary, at or before the ſeali ing 
= delivery of theſe preſents (the receipt. 
whereof is hereby acknowledged) he the faid 
A. Aſhton, at the requeſt, and by the direction 
and appointment of the ſaid B. Barton (tefti- 
fied by. his being a party to, and ſealing and | 
8 theſe preſents) Lak granted, bar- 1 
gained, ſold (G), ws demiſed, and by „„ 
preſents dothi grant, bargain, fell, and Jemiſe, | 
unto the ſaid C. Cary, his-executors, admniſ- 
trators and aſſigns, all thoſe the ſajd meſſuages 


niſſes hereinbefore particularly mentioned, 


1 ö f p 85 4 33 915 - , 
3 ; 2 8 PG: g 4 : T6 
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1 1 wo 


* * 3 0 10 N 


* 


Hitherto we have ſeen, that the 
grantee has his _—_— by diſtreſs, by wrif | 
of annuity, or by an action of covenant.” B 
this demiſe, the truſtee is impowered to de- 
miſe, leaſe, or mortgage the lands, upon non 


payment of the rent-charge. 


(F) With reſpect to the conſideration e- 
quiſite to create a uſe in a bargain and fle, 
menus have occaſion bac ider that ſub- N 

in a ſubſequent page. e 

(6) The reafon.why a n 8 5 
in this caſe is preferable to a common la.. 
leaſe for years, is, becauſe the bargain and 
ines with, | 
al entry, by force of the ftature E a "Pry | 
- uſes into poſſeſſion; whewas oo 


an aftual entry is at to veſt the mo 


* 8 
. £ 3 
F Mn 
Chae 3: & 
on ** In 5 PLES 

* *. 

a 
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% 
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. und hereidbefore charged with the MVR 
a 7% faid n en or. yearly rent, or ſum 

of together with all and ſingular 
ri 55 members, and appurtenances 
4 «lg reſpectively belonging, or in any- 
wiſe appertaining, and the reverſion and re- 

verſions, remainder. and remainders, iſſues, 
and profits of all and ſingular tlie ſaid ſeyeral 


„. hereditaments and premiſſes, to have and to 


Co. Litt, 266. b. 


hold the ſaid meſſuages or tenements, lands, 
hereditaments, and premiſſes, hereby granted 
and demiſed, or expreſſed and intended ſo to 
be, with the appurtenances, unto the ſaid C. 
ry, his executors, adminiſtrators, and 
aſſigns, from the day next before the day of 
the date of theſe preſents, for and during the 
term of ninety-nine years, from thence enſu- 
ing, and fully to be compleat and ended, 
3 and paving therefore yearly and every 
year, during the continuation of this demiſe, 
unto him the faid A. Aſhton, the rent of one 
pepper-corn (H) (if the ſame ſhall. be law- 
ns fannie —_ LO MOORE: es: 


. 4 * PII a Ry Oy , a $ 5 1 I 
4 4: 4 4 1 & 1 EA 
— _ — a _ 7 


„ 
3 


ſeſſion in a leſſee at the common law”. 
However, as the granting words are, grant, 
bargain, ſell, and demiſe, the grantee may 
either take it by way of demiſe at common 
law, or bargain and ſale. 1 
(H) This reſervation of a penpercpr 1s 
of itſelf ſufficient to make the lands paſs by 
way of uſe, that is, to turn the leaſe ſor years 
into a bargain and ſale, 2 o courſe avoid 
ata EF „ 107 0 


0 1025 5 
and to NE for the ends, intents! Aid pur- 
poſes, Hereinafter" expreſſed and declared of 


and concerning the fame hereby demiſed 1 


premiſſes (that js to ſay)" upon nuf, in the 
firſt place, to permit and ſuffer the” faid A. 
Aſhton and his aſſigns to enjoy and receive 
and take the yearly income; Tents, iſſues, and 
profits (I) of all 1 ſaid hereby demiſed : 
meſſuages or tenements, lands, hereditaments, 
and premiſſes, with the appurtenances, un- 
til default ſhall happen to be made of or in 
payment of the ſaid annuity or yearly rent 
or ſum of L. or ſome part thereof, 
at or on the diy and times, and in the place 
and manner hereinbefore limited and ap- 
pointed for the payment thereof; and upon 
this further truſt, that in caſe the ſaid annuity | 
or yearly rent or ſum of . or any 
part thereof, ſhall happen to de behind or 
unpaid by the ſpace of 30 days next over or 
after any of the ſaid days or times of pav- 
ment, whereon the ſame is hereinbefore li- 
mited and apponted, and ought to be paid 
as aforeſaid, (being lawfully demanded) why 
and fo often as f ſaid C. Cary, his execu 
CL | WY 0 | 


5 4 
+ - op». x 
A ” 
— ** 8 
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A 
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* 
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A Here we TRE > POR) ble 
tions made in a preceding part of this eſſay. 
This limitation of an eſtate to a truſtee in 
truſt to permit another to receive the profits, 
would, in caſe of a freehold,” be executed in 


cefluique truft by virtue of the ſtatute of uſes»: » jy, oY 


it as a term of years does not come within 
that ſtatute, the legal eſtate muſt continue in 
the truſtee 8 | 


22 | 


ſaid 


1 


* 4 5 7 
* 5 8 J 


Es (+ 304, 50 


tors, Adminiſtrators, and aſſigns, ſhall. from 


and profits of the ſaid meſſuages or tenements 


and premiſſes, or any, part thereof, hy dem- 


ins leaſing, and mortgaging the ſame, en 
Ch 5 thereof, for all , or any part of the ſald 
term hereby demiſed, or by ſuch other ways 
or means as to him the ſaid C. Cary, his exe« 
cutors, adminiſtrators, or aſſigns, ſhall ſeem 
meet, raiſe, or levy ſuch ſum and ſums. of 
money as ſhall be ſufficient to pay and. ſa- 
tisfy the ſaid annuity or yearly rent of 4. 

by br ſo much thereof as ſhall 


from time to time happen to be in arrear 


and unpaid, with all ſuch loſs, coſts, charges, 
| 5 and expences whatſoever, as the 


tors, or aſſigns, or the ſaid C. Cary, his exe- 


+ eutors, adminiſtrators, or aſſigns ſhall ſuſtain, 


expend, or be put unto, for or by reaſon or 

means of the non-· payment of the ſaid annui- 
ty oryearly ſum of . or any part 
thereof, at the days and times, and in the 


pointed for payment of the ſame, or for ot 
attending the performing the truſts hereby 
declared, and ſhall and do pay and apply 
the monies ariſing thereby in payment and 
ſatisfaction thereof acccordingly, and ſhall 
and do pay to, or otherwiſe permit and. ſuffer 
| A. Afton and his aſſigns. to have, 

receive, and take the reſidue and overplus of 
the ſaid rents, iſſues, . and profits of the ſaid 
meſſuages or tenements, lands, heredita- 


ments, and premiſſes, after full payment and 


ſatisfaction of the ſaid annuity or yearly fur 


Barton, his executors, adminiſtra» 


| conſe of ths faid A. A 


{ 


kt te 5: 


&. 4 


of. Ty and all atreatb thereof, at 
all ſuch 0 More damages, and expen-. 5 15 40 
ces, as aforeſaid; to and for his and their n Ws 5 


uſe and benefit: 'Provided 'ulways;. and it is Proviſo fot 24. 
hereby declared and agreed; that after the de- — 
ton, or full ment 8 
of the ſaid animuity or yearly ſum of : "I 
and all arfeats thereof, 38 bei Be "Bartbn, 
his executors, adminiſtrators, and aſſigns, 
and payment of all fuch « coſts, charges; da> 
mages, and. expences as aforeſaid; the ſaid . 
demiſe hereby made and the ſaid term here: 
granted, or ſo: much thefeof as ſhall note 
be diſpoſed of under the truſts aforeſaid; ſhall n 
ceaſe, determine; and be abſolutely void. 
And the ſaid At: Aſhton for Himſeif, his heirs, 8 4 | 
executors; And e dminiſtrators, doth covenant, the grantor : 
promiſe, and agree to-and- iin the ſaid B. 2 1 
Barton, his enenutors, adminiſtrhtore and miſſes 
aſhgns, by theſe preſents, in manner and : 
form following, (that is to ſay) that he the 
ſaid A. Aſhton hath in himſelf good! ri ht, 
full power; and lawful and abſolute autho< 


* to charge the ſaid meſſuages or tene 


lands, hereditaments, and premiſſes, 
and and every ae _ PR. thereof, with Ge | 
Gen, im manner a 9 
e 3 ot te. | — 
nemefitsʒ lands, hereditaments, and premiſſes „ 


reſpectively to the ſaid C. Cary his execu- 
tots, adminiſtrators, and aſſigns, Ke A and 1 


during the ſaid term of 99 years, upon the 

truſt, and tõ and for the intents and purpo- = _ 
ſes hereinbefore mentioned W 1 
TY of and POTN fame; and | 


. 5 


That the pre 


miſſes aſl al al- 
ways be open to 


. — 
3 * 
4 7 
ud - 


| and that they 
are free from 
tor incum- 


8. 


other; eſtates titles, troubles; liens“ charges 


| ted, executed, occtfioned, or ſuffered by: the 


| of non-payment to him 6r: chem If 


aforeſaid;' and. that the ſaid:meſfnges or: te- 


acquitted; exonerated,” and diſcharged,” Ny 
mall remaln well and ufficiently ſaved harm - 
leſs, and kept indemnified- by the ſaid A 
Aſhion, his heirs, (executors; and . admini- 
ftrators; of, from, and ED all and all 


: 7 7 Fer eee aft 


| 60. *. 01 PIO . eee 


nn the true intent and meaning 
of theſe preſents (K). Au further, that alt 
and ſmgular the premiſſes hereby. GrontFr 


now are, and ſo ſhall from time to time, and 
at all times hereafter, duri 

of the ſaid term of 9g y 
tinue, and be open to rx ſufficient for ſuch 


the continuance 
 rernain; con- 


diſtreſs and entries of the ſaid B. Barton, his 


the ſaid 
annuity or ſum of .f in manner 


nements, lands, hereditaments, and premiſſes 
now: are free and clear, and freely and elea 


manner of former and: other! gifts, grants, 
bargains, ſales, leaſes, / mortgages, annuities, 
rent charges, former and other rents, and ar- 
reats of rents; dower, right and-title-ofdowe, 
uſes, truſts, Wills, intails, izances, 
judgments, extents, executions, / forfeitures, 
and of, from, and againſt all and: ſingular 


and 'incumberances whatſoever (except hre 
trafes made; Ec.) had, made, done, compmit- 


A. ans pt dg an wan war, 
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1 Oncovenants ofthis kind: 5 


| n Wise ger Wy: It Covenant fot 
the ſald A. — art off id ever e . 


| rſon or f ſbbns rH 


chats, 5 x] i 
, t bit or init 5 
over” of; Mic er Gt d tie fac . e 
Und Heteditariietits, and 'preriffe 2 5 
before mentioned, An, hereby: dented | 
expteſſed or ititent&d 6 to be; or any o 


theth, or "uf for tm thereof, by, ode under 


bY 1 1 4 M 27 
—— 8 1 . 
ene enen P V 


an again pf 6 ls Hel „ execu⸗ 

Kenn arid adrminiſtrators, Joi caſe ine land? are 
infußßeient fer à diftieſs; and in caſe of prior 
iacumbraneek, and therefor Ro to " Ns 
1— enjoyment of the lands mw 
words grant and — l — 
and ſale alle create At 707 e The 


the ttuſtee ſhall” f 

under "the term. Ft 

place for a few obfervatio! er 

1 an iniplied 3 is 1 0 
reſtrainec an expre/3 one: a 

2 het hr if e baſh is 

for years e wotds 1 

im plled covenaht only 1 3 - 
himſelf; and Hot tö H . ot venant deter-, 1 


ines after his ach bal l Fly = the 
mal a leaſe for years, with ſack an plied: Cro. Eliz. 17. 
covenant, and dies, and the heir odfts the le- Moor, 7. 
ſee, he ſhall have an action of covenant - r. N. B. 342. h 


againſt the heir on account of the privity *, Bre. * 


Ld 
i 
A 4 
4 ( ; 8 8 : 
-F 30 F 1 
* % FR ; 7 
* % * vt 4 


from time to time, and at all times during 


* 3 * 4 * - 


the continuance. of the life (, of him the 


5 * # 


ſaid A. Aſhton, upon 
' queſt of the ſaid B. Barton, his, executors, 


2 I 


- adminiſtrators,” or. aſſigns, but at the roper. 


coſts and charges in the law of the. faid A. 


Aſhten, (N) make, do, acknowledge, levy, 


ſuffer, .and execute, or cauſe or procure, to! 


be made, done, acknowledged, levied, ſuf- 


4 


| fered, and exceuted all x 


- * 
: . * * N 3 2 EY * 22 * ih.» 3 {ti 3 £ 
4 i N 2 8 2 e 1 E 2 IS. * 
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For ſuch acts as do or do not amount to 
à breach of this covenant againſt prior in- 


cumbrances, vide Har nington and Rydear's 


caſe, 1 Leon. 92. and the cafe there cited of 


a rent- charge. Vide 1 Keb. 42), and alſo 

Sav. 74, 75, concerning the expoſition of the 

word incumbrance, alſo Anon. Dyer 139. 4. 

| Ander. 230. 2 Vern. 45. £32 358 118 n 

(W Concerning the time of making, and 

requeſt to make further aſſurances, vide 
Wentworth v. Wentworth, Syles 242. 1 Roll. 

ab. 441. and Naſh y. Afton, T. Jones, 195. 

(N). It ſeems. that without this proviſion, 

the further aſſurance muſt be at the coſts and 

1 15 charges of him to whoſe ule the convey- 
Goldney'v Cur- ance is made. And in Heron v. Treyne ., 
2 IP it 18 ſaid by Holt, 0 J. that in a coyenant to 
1%. > make further aſſurance at the coſts of B. 
Vede Brownl, nötige of the kind of aſſurance muſt be given 
19 to B. before heoughtto tender coſts though 
4 ſecus if the covenant was to make a particular 
conveyance. pr iu 3 EGS) 


Iſs. 3: 
83 3 


every reaſonable. re- 
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ther 00 and other law ful A and ot Pas 
(P) acts, deeds, and things, devices, conyey- 


ances, and aſſurances in the law: whatſoever, 
for the better, more perfect, and ahſolute 
gnanting and ſecuxing the ſaid annuity or 
yearly rent-charge of C. to the ſaid 
B. Barton, his executors, F ee and 


aſſignsz by and out of the ſaid meſſuages or te- 


nements, lands, hereditaments, and ater 
and every part thereof, for and during the 
continuance of the natural life of him the ſaid 
A. Aſhton, and alſo for the more effectual 
granting, demiſing, and aſſuring the ſame he- 
reditaments and premiſſes unto the ſaid C. 
Cary, his executors, adminiſtrators, and aſ- 
ſigns, for all the then remainder of the ſaid 
term of 99 years, upon the truſts hereinbe- 
fore directed thereof, as by the ſaid B. Barton, 
his executors, adminiſtrators, or aſſigns, or his 
or their counſel learned in the law (Q) ſhall 
be deviſed, or adviſed, and required. In wit- 
nels, &c. 


Tt 


_ * _ — * 3 
oy 


00 . what mall be a . 
aſſurance, vide 2 Leon, 130. Ca. 172. 1 Bulſ. 
90. 2 Bulſ. 317. alſo Earl of Clenricard v. 
Viſcount Liſle, Hob. 273. 295, 276. 
(P) As to what ſhall be a reaſonable aſſu- 
jance, vide Pet v. Callys, 1 Leon. 304. 
Atkins v. Uton, 1 L. Raym, 36. 8 
(Q) It ſeems that if the party or grantee 
be himſelf a counſel, he cannot adviſe as to 
the aſſurance. Vide” Roſewel's caſe, 5 Co. 
- b. As to the advice of TY ſee 1 Roll, 


id, 440, 441, 


 Zhay 


4 Ne » 


Gince the caſe 2 rag be obſerved, that where 3 
of lrubam 8 100 
payment of à ſum of 
uſual in deeds — * is aft 155 the grantee te take 
of anovity ; 3+ 2 bond with à warrant ef attorney to confeſs 
| nt, which ſhould be recited in the 
e anne do and the inter of Ea 


of annuley, 


Child <= co po an nted be way 


of repurchaſe 


has become 


. 


mined in that 


make the con · bows Bo In deeds of this kind, cher 
join ph met WY yer 4 ed rg of ee, 


parol evidence 
cannot be ad- 1 a 1 
mitted to proe „ fe 

, 99 7 1 3 E eK 
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1 Bro. Cha. Rep. 
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| 1 frequently Lindir figinthe bene 

that the conveyance by bargain and 
ſale derives its effect from the ftatute of uſes. : 
This expreſſion would naturally lead a per- . 
ſon to imagine; that this conveyance was in- 
troduced in conſequence of the paſſingof that 
ſtatute *. But the fact is, that this Pele, Vides Baa 
of aſſurance was in uſe long before the ſta- 
tute of uſes was ever thought of“. That Vide * 
ſtatute, it is true, has given it greater effica- 6 Co. N 
cy than it poſſeſſed — uſes remained at gr . 
the common law: but it is the operation * has 
which the ſtatute has had upon uſes them- . 
ſelves that has given birth to the expreſſion 
juſt alluded to, and that has rendered the con- 
veyance by bargain and ſale more efficacious 
than it originally was. 

Ey the common law no lands Gel be! 
transferred from one man to another but by 
the ſolemn and public manner of livery of 


ſiſin, This e mode of F 


6631209 


by feoffment and Ae of ſeiſin elm In 
full practice till the introduction of uſes ; 
fince which period feoffments haye gradually 
fallen into diſuſe, and at preſent are but 
very ſeldom reſorted to, The inconveni- 
ences attending an actual entry, and the + 
many nice laws relating to the manner of 
| 1 — and receiying the poſſeſſion, were 
| poſſibly among the moſt. urgent reaſons, 

ulich E men to depart from the noto- 
riety of public inyeſtjture, aud to adopt a 
mode of conyeyance better ſuited to their 
own ideas of accommodation and expedition, 
The doctrine of uſes afforded a very ample ' 
opportunity to effectuate a departure from 
this antient plan of conveyance. The con- 
veyance by bargain and ſale owed its origin 

to aniequitable conſtruction of the court of 
chancery, which held, that a valuable conſi- 
deration, though not abſolutely neceſſary to 
the conyeyanceof the land by feoffment and 


+ hvery, yet was alone capable of raiſing a uſe, 
Therefore, if a man for a valuable confitiera- 


tion bargained and fold his lands, now, 
though the lands. themſelves. could not in this 


„ caſe, paſs, for want of livery of ſeiſin, yet 
_ © thatcourt of equity though it to be againſt 


conſcience that a man ſhould pay a valuable 
conſideration for lands, and on account of the 
omiſſion of a legal ceremony he ſhould have 
nothing in return for his bargain; therefore 
it held. that he ſhould have bs 4% of the 
lands, which was nearly tantamount to hav- 
ing the lands themſelves. By this con- 
ſtruction, immediately after the bargain 
| 2 {ale was A the * — 
dean 


3 b e galner, 1 
and the bargainee himſelf became * ps _ BED 
reſpect cgſtuique uſe. It is for theſeireaſons, 
that we muſt account for the definition uſu- 
ally given of this aſſurance, » by Which It is 
termed a real contract fora: valuable „„ 
deration e; thereby not allowing it the name it. ein, 
of an abſolute: conveyance, but only iving it 
the appellation of à contra, by virtue af 
which ceftuique uſe might compell WW 
gainor to execute a legal and 2 — afſu- 1 
rance, As then by a bargain and fale of 
lands before the ſtatute, nothing but an equi · 
table intereſt paſſed to the grantee, it was 
placing the bargainor and bargainee yy 
in the ſituation of ag” keoffee, and ceſt 
uſe. of 
It is eee that her bookk's, wah,” a La ©». 7 b, 
they ſpeak of bargains and ſales, do not 3 
mention them as being expreſsly made of e e 
the uſe of the lands, 3 — 5 25 
the lands themſelves (without noticing” the „ ro 
uſe); which ſales of the lands on 1 
valuable confideration- were ſuffieient to carry OY 
the uſe to the bargainee. Indeed, in the pre-. 
ſent forms of bargains and ſales, e ſee thak 
the land and not the % is ſold: therefore, 
though it has become uſual to deelare:the uſe 
* bargainee in the habendum; after a pre- 
vious bargain and ſale of the lands in the pre. 
miſſes, yet this declaration: of the uſe is not 
altogether neceſſary; for it is the conſideration 
uhich directs the uſe to the bargainee, and 
the parties could not declare it to any other 
a even if they were inclined ſo to do e. « Bro. feof al. 
N W we meet with an aſſertion, uſes. fl. 4. 


B. N. C. pl. 60. 
nat yer 183. a 


52 * 15 8 ) 
i 
# 


. 4 mn. 
mati ee: 


U to the b we rhuſt underftarid it as 

meaning the uſe cannot be declared to 

any other petſon than the bargainee, but that 

without, any ſuch declaration the uſe would, 

n on account bf; eee, voſt in tho 

jd, yr ene, Hogan's, | 

a It follows from: e hiſtory 6f 40 3 
142. 16g, f gain and ſale, before the ſtatute of uſes, that 


5 edit, 1663. . no. perſon eould bargain and ſel] his land, 


„ 1 not the ie as well as poſſeſſion in 
Erb him at the time of the ſale; Therefore, if 
| feoffee to uſes had bargained and ſold to | 
one who- had no notice, yet no uſe would 
have . paſſed to the bargainee, becauſe the = 
feoffee or bargainor had no uſe himſelf, and 
there could not be two uſes of the fame 
| RA. On the other hand, if cefluique uſe, 
| before the ſtatute of uſes, and after 2 
-.-._ _-  thte'of + Rich. g. had conveyed the 1 by 
Ws 543 We 4 words bargain and felt, nothing but the 
113. uſe would. ha ve paſſed a. 
Purr. 93. It is ſcarce neceſſary to-abſerie,” that is 
| ſtatute of uſes has given a greater force to the 
conyeyance by bargain and ſale, chan it ori- 
ginally had. Immediately that the uſe, ac- 
cording to the original operation of this con- 
veyance, is veſted in the bargainee, the ſta- 
tute. annexes the poſſeſſon: ſo that a bar- 
gain and ſule is at this day a complete con- 
veyance which entirely transfers both the 
uſe and poſſeſſion from the bargainor to the 
 hargaines, and is not in effect what it for- 
merly was, viz. a contract, for the perform · 


* et ene ronrenn * IG 10 


JJ ³· ——]. haoaoanad 


ſeek gellep in equity 
muſt Alt veſt” in th 
poſſeſſion e can be executed in . 
The nature of the eſtate of the e 


fince the ſtature is the fame as it was before. 
The bargainee is ftill but à cfuigue ue; and 


though he has a legal inftead of a fiduciary 
eſtate ſince the ſtatute, yet that legal #54 | 

is made ſuch by force. of the ſtatute of uſes, 
and not according to the rules of the com- 
mon law. | Upon: this principle it has been 


held, and is indeed now eftabliſhed, that no 
uſe can be limited to arife out of the eftate 
of the bargainee to a thitd PE for that 


would be to limit 55 to ariſe upon a 4 8 
Therefore, if A. bargains and fel 5 
C. to the ufe of A. "the hin or 1 55 | 


other perſon, for life, or in fee, this limita- 
tion of the uſe is void But though this de- py, * 

claration of the ufe is void as a uſt, F 37. 
has been a queſtion, Whether it would e ww 


be ſupported as a truſt in chancery k. How-,, 
ever, according to the very liberal principles, 115. 
which guide the courts with hel #6 to truſts, 

there is no doubt, 1 end, but that 


ſuch uſes could be deeme rug i. i Vide Oilb. - 
As a uſe upon a bargain and file cannot vie, 1y4. 
be limited to any other perſon than the 


bargainee, ſo neither will the eſtate of the 


 bargainee' fupport a ſpringing or future uſe. 


Every future or ſpringing uſe ſhould have a 
leilin at the common law, ont of which it is 
to be ſerved; when i it comes in efſe. It was 


before obſerved u, that if a feoffment bad - fro. 6 


been made to A. and his heirs, to the uſe of g. N. 
B. e until C. paid a certain * | 
« 


@ 316.) 


ER: then to the uſe of C. in "ES or that then. 
A. ſhould ſtand ſeiſed to the uſe of C. and 
his heirs; or if a feoffment . had been. made. 


to A. in fee, to the u/e of himſelf in fee, bat ik 


C. paid ſo much then to the uſe of C, in fee; 
in either caſe upon the payment of the money 
the uſe would ſhift 'to. C. and be executed, 


by the ſtatute, For here in both inſtances 


there is a ſeilin transferred to A. which may 


ſerve any uſes declared by the parties. 
Though Ye whole of the uſe in the firſt caſe. 
is executed in B, by the ſtatute, . yet when the 
money is paid, it is diveſted out of him, and 
it then 1 hifts. to and is executed in C, the 
ſecond ceſtuigue uſe, Upon this momentary. 
change, the uſe to C. is ſerved out of the 
original ſeiſin, or livery given to A.n Theo 
limitation of the uſe in the ſecond e to 


: A. himfelf does not alter the principles of the 
caſe: for it being declared to. A, (h s, 


e alſo feoffee) he is in by the common law, and 
not by the ſtatute ; therefore, when C. Pays. 


the money, the uſe ſhifts. from A, to C.; 


but in this ſhifting it is not ſerved out of the 


ſelſin of A. as being ceftuique uſe, but as being 
3 feoffee to uſes, or as having the poſſeſſion by 
the common law, This is a very neceſſary 

_ conſtruction ; for if the future, or ſpringing / 


n 


uſe, was limited to take effect out of the 


eſtate of ceſtuigue uſe, it would he nothing elſe 


in reality than limiting a uſe to ariſe out of a 
uſe, which is clearly againſt law, This diſ- 5] 
tinction is taken by the judges in Chudleigh's | 
caſe. If, ſay they e, A. enfeoffs B. to the uſe 
of C. in fee, with a proviſo, that if D. pays 
. 100, then C. ſhall ſtagd ſeiſed to we. | 


4 


—— 


| by way, of a condition broken, and not'by  - 


precedents, where a ſimilar covenant, with 
words of re- entry annexed, has been inſerted 


Na yment the uſe would have changed, 
hougſ 


gage, and in all probability there were words 


430 55 


uſe of D. and his Heims, this limitation of the 


uſe is utterly void: for the future uſe ou 


do be raiſed out of the eſtate of the froffee, 
and not out of that of cefuigur uſe. This 
brings the caſe of a bargain and ale exactly 


in point. The bargainee is in fact but a c 
tuigue uſe z therefore, if A. bargains and 
ſells ain provided if C. pays ſo much 
money, then B. ſhall ſtand ſeiſed to the uſe 


of C. in fee, this limitation of the uſe Is void, 


becauſe it is to take effect out of the eſtate 
of cefluique %, r ViderLeonf, 
There is a caſe in Moor a, which at fi miners Hero 
view may ſeem to be contrary to tlis doctrine. ca. . 
A. bargained. and ſold his Iands in fee abfo- {Mos 35: 
lutely, and in the ſame deed of bargain and Pati. 38. S. C. 
ſale the bargai nee covenanted and granted, COT EDEN 
that if A. or his heirs paid ſuch a ſum by 
ſuch a day, then the bargainee and his heirs 
would and ſeiſed to the uſe of the bargainor 

and his heirs. Before the day of payment 

the money was tendered, and the bargainee 
refuſed to accept it: and it was held, that 


ough not upon a mere fender. However, 
with xeſpect to this caſe we muſt, in the firſt 
place, obſerve, that it was the caſe of a .. 


of condition | annexed to this covenant; 5 in | 
which caſe the bargainor would have entered 


way. of limitation of a uſe, Indeed there are 


in a bargain and ſale, in order to create a 
condition”, But ſuppoſing this not to be a « vide wens 
5 | | condition, 5,“ 


Ss 4 
— 


f g * 
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err 
covenanted to ſtand ſtiſed to the uſe of the 
bargalnor, the uſe would not ariſe to the be 

1 mn s a limitation of that uſe Which he 

$ ad juſt parted with, for that would be a u 
upon a uſe: but the uſe would ariſe to the 

9 nor by virtue of the covenarr, and ne 


3 


TEE 


a? 


2 7 


rgain and 
© ſale in fee, the bargainee may limit what uſes 
_ . * he. pleaſes upon his eſtate by a different, or 
ſubſequent conveyance: for the doctrine that 
future uſes cannot be limited to ariſe but of 
FE the eſtate of co/turgue uſe, can only hold good 
Fn when thoſe future or ſpringing uſes malte a 
_ fame bargain and ſale. Surely if a man bar- 
gains and-ſells in fee for a valuable confſide- 
ration, the bargainee may convey thoſe lands 
to another by a bargain and ſale, though he 
is by the firſt original bargain and fale a cf 
tuiquenſe, Therefore, a ceftuique uſe; after the 
tute 1 Rich. 3. and befbre the 27) H. 8. 
: might have transferred his 4% without: com> 
* Moor, 34. pl. vey ing the lands themſelves : for though a 
in limitation of a uſe to ariſe out of his eftateb 
the firſt; conveyance. would have been voie 
yet hen the uſe was veſted in him, he migiit 
courſe the poſſeſſion, fince the ſtatute, | wou] 
be executed according to the diſpoſition of 
tte uſe Now, though the "4 


- 
* 


5 oþ 


upon n that account both may be held t n 
but 


of two *: therefore, it is ſaid, that the e 4 1 4 
conſideration! is as” neceſſary to create a ue“ gel 


3 of the 


by way of covenatiPby tho bargai rgainee, à freſh” 
5 conſideration was neceflary .. N 1R6 _ 


of W. for life, remainder to tlie uſe of H,. 


leverſion in fee is in the” bargainer) there 
cannot be a power annexed to the bargain 


26 t6- take effect by: eee 
uſe. anten eſtate of oy arge : 


Ji ctr de 


< 319) ß; 
caſe „ EK L 


one conveyance,” yet they have the effect 


by way of covenant on u Bargain and fale, as 
on 55 bargain and* ale ſtfelf ; which ci : vide 
cumſtance proves, that it is nora lnmiration of in uſes 17. 


bargainee, Mildmey'veaſe, 
t was; then the firſt eonfderation” fc % e 


alſo ſee t Stra. 


becauſe if 
a uſe could be limitid-to Ariſe out 584. Anon. 


ry aero of the 1 would He fuß- „. 
foient for chat purpeſe: But as the uſe atofe « Leoa. 5. 


Po illuſtrate fill further this >Qrine, 
that neither a preſent nor a future aſe . 
limited to ariſe out of the eſta > of the bar- 
— when the limitation of che > 

efficacy from, and conſtitutes a patt ef, the 
a contract; of bargiin-and ſale;'we nec 
only have recourſe to a very know i cafe." 
a feoffinent be made to A. in fee, to the 


fee, with a power for W. to make leaſes for 

three lives. Here W. has but an eſtate for 

life; and if he makes the leaſes; they will ake 

effect by way of limitation of a uſe but of the 

original ſeiſin of A. But if there be a bar- · « Co. 154. . 
gain and ſale to one fer life" (by whidhthe 5. *- 


8 Co. 71. a. 


and ſale for the 'bargainee n leaſes, fg 


0 


5 — AA 


+8 320. R 


can ſuch uſe ariſe qut of the eſtate. of ile 

bargainor, for want of a e paid by 
dhe leſſee at the time 

bene Wis: - | 


time bargen and 
dale n . | 
It may here be 610, 2 as 560 * ad 


1 5 ah the: bargathee 1 is ſerved ee the ſeiſin of 
e bargamor,. ſo the ſame ſeiſin ( ike that of a 
feoffee) which ſerves the uſe to the bargainee, 
may cqually as well ſerve a ſpringing, or 
flutuse uſe to a third perſon, But with re- 
ſpeect to that, I preſume, that after a bargain 


and ſale in fee, there cannot be a poſſibility of 
Le, mw feaffees are ſuppoſed: to have 


ho 2 to feed any future uſes, in 


abridgement of the fer trarisferred to the bar- 
gainee, If then there can be no poſſibility 
of ſeiſin remaining in him, or admitting that 
ſuch a poſſibility. of ſeiſin did remain in him, 
yet ſhould he make an actual entry to veſt 
| thoſe future uſes, when they come in Joſe 
_ (which entry by feoffees to uſes would, in a 
ſimilar caſe, be the moſt sertain way to veſt | 
them) 2 aan wilt be ineffeQual for that 


ihe relpect * che Keſt/ point, it is the 


very nature of a bargain and ſale, which is 
always ſuppoſed to de made for a valuable 


conſideration, to transfer the uſe, and of courſe 


1275 the poſſeſſion. ince the ſtatute, abſolutely from 


< _ by a perſon felt in fe entirely car 


the e upon a bargain and ſale in fee: 
therefore, the only difference between this 


conveyance, - and a feoffment, is, that the 


latter firſt conveys the poſſeſſion, and then the 


10%. but both of them, ſince the ſtatute; when 


* 0 


of ſecondary: uſes) left in 
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+ 
ad . aw ah * 1 ENTS 8 NS 2 * 
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bs in 
Ley ihe ug and ps leon from hs big 52 
and feoffor. ſituation then of 2 ws + 
glinor is in this reſpect rather ſimilar to that 
| of the feoffor; and though the uſe in the caſe 
of a bargain ahd. ſale is ſerved out. of. the 
ſeiſin of the, bargainor.lince the ſtatute, whilſt 
on a feoffment it is ſetved out of the poſſeſ⸗ 
ſion of the feoffee, yet the ſeiſin, which the 
bargainor has to. ſerve the uſe to the bar 
gainee, differs materially from that which 4 
feoffee is ſappoled to 1 —— The ſeiſin of 
the feoffee is ſuch as will ſerve à uſe. declared 1 
to himſelf, to the feoffor, or a ſtran r, ot to 8 
85 of them: but the ſeiün of the argdinor | 
can only, ſerve the uſe, which is bargained | 
and fold to the bargainee d. Aftet the r te 
tation of a ſaturn, or contingent uſe upon 4 Moor, 46. 
feoffinent, there is a Pofibility of ro kan remain- 
ing in, the foolfees to ſerve tho ture uſes, 
when they conie in eſſe i, becauſe, as the uſes - + Chudleight 
on a feoffment are guided chiefly by the de- . C. 126. 4 
claration and intent of the parties, that intent 
could not be effectuated, unleſs there was a 
ſeiin in the feoffees id feed the uſes upon 
their ſhifticg. But as the uſe on g bargain 
and ale can only be veſted i in the bargainee, 
and as ; ſuch uſe is for a valuable conſideration 
bargained and ſold to Him, it ſeems that there 
can be no poſſible feiſin left in the bargainor 
to ſerve any uſes in abridgment of that =” - 
viouſly conyeyed to the bargainee. 7 
lk then there can be no oodibiliey of ſciſin 
in the bargainor, after a bargaid and ſale in 
fee, to pk JW future of cont ent uſes, the 
only way that the uſe ſold to the bargainee . 
can be avoided or Is: 


, is to annex a 
condition 


* Holleway v. 

Pollard. 

Moor, 761. pl. 
„„ 


kes. 269, 


and 18 
eh 


in exackly the ſame {i fa h. as 
1 of 2/a ee - T4 A BHI AT 


5 1 Co, 118. 4 * al * 1 l 


. 352 5 | 


condition of entry to the hargain- and f ale | 


Ie 953 happening of a contingent. event. 
me 


ſuc] 2 time, then the uſe to all ceaſe; 
it "ra 95 Gu a c for 'A. WAFS 1 59 54 
agined, 25 125 ihe cory & 

Pau uſe to C. would. veſt; but this 
I 1 en . deni — A. 


C 
U and Told * lands to B.,; Put upon 


Pen of. gain fur there was 2 condi- | 


1 7 9 Y HH 2 that no 
ariſe to 1 ifter t N 

prinei reaſon 55 ox this cermin | 
Was, 0 75 RE. for 5 


he alienation _ 


nome 


tion broken, ou QU 


and could not ee en 5 any 5 than 


that old uſe. - This u e946; pip places the bar, per ng 


% that if 
to the 1 of R. .f js bei 
upon condition that iy B. does fi Wh Aa thing, 


then A. ma) FDTD — 54 ſtand ſciſed alle 


uſe of C.; entry of A. go ne 
July arif Now it 0 TEE 17 


ee * to veſt 
* by ſuch entry 2 6 . . al 125 former 


ul im 
die my 


| 8 A. bargains and, ls to B. in 
„Put! i 7 pays ſu 1 uch a iy 05 money Be” 


diately be veſted in 


did enter, it would: 


. oo PETE ue Wo IE lead yd d , en 5 A 
SEP e | 3 


ON. 


| 3 
eutry- Dit we-are here 19 e that, when 


enter as for à condition broken, , becauſe, 
ſtrictly peaking, a condition can only be re- 


— 


ſerved to de ffn. de, Howevet, I S lt, 


ccive, that the entry of the feoffees io avoid | | 
one uſe, and veſt another, has the ſame effect, 
as to the regaining of their former eſtate, as 


the entry of che feoffor or bargainor, ag tis 


their being in ok their old uſe and eſtate. But 


as the former eſtate and ſeiſin of the ;f 


were purpoſely created to ſerve tlie future, 


as well as preſent uſes 1 and as t e former and _ 
old Eſtate.of the bargainor was not created for 


the purpoſe of ſerving ſuch future uſes, there 
can be no, inconſiſtency in allowing the future 
uſe to veſt, in the one inſtance, and denying 
it in the other, Therefore, even ſuppoſing 4 


poſſibility of ſeiſin Tould remain in the bt. 
Qinor after a hargain agen fee; yet ifhe 


were to enter, ' ie would in of his old uſe. 
and eſtate, and then, according to' the caſe-of 
Holloway v., Pollard, the future uſe could : 
never veſt. It is true, that-it is the received * -. 
opinion b, that a rigli of entry in the feoffees * « co, 101. b. 
(without an actual entry) will alone yeſt he . 


$ 


future uſe in ceftwigue w/e ;, but that confiruc- 


tion has taken place; * if they real 

d be i ſure way of effet- 
tuating?that- purppſe ©, It may then he req- © Bro. feof. al, | 
fonably inferred, that if an aual entry by the 3” 
bargainor could not veſt 4 future uſe, his 


right of entry alone could not be ſufficient, | 


From theſe obſervations. it appears, that 
nd ſale in fes thete cant 
1 2 poſhibly 


— 


_ 


«4 Vide Gilb. 
uſes, 197, 198. 


Mas only executed in the bargainee for hfe, ſo 


Roll. ab. 784. 
pl. 6, 7. 


. 


| poſſibly be any future or ringing uſe limited 
to ariſe out of the eftate"of the bargainee: and 
that it would be extremely hazardous to 

mit ſuch a future or ſpringing uſe to take 


effect out of the gate of the bargainor. But 
here we are to obſervè a diſtinction between 


4 limitation of a future uſe out ef the eſtate 
of the bargainor after a bargain and ſale in 
fee, and where a contingent uſe, or rermain- 


der is limited out of the ſeiſin of the bar- 
gainor after a previous bargain and fale for 
life onty. Thus if a man bargains and ſells 
to one for life, remainder to tlie firſt fon of the 


bargamee (which firſt ſon is unborn at the . 


time of the conveyance) this is a good limi- 
tation of the uſe to the firſt ſon to take 
effect out of the eſtate of the bargainor 9. 

For in this caſe the poſſeſſion of the bargainor 


that the reverſion in fee remained in him, 
out of which he might mit the uſes te tie 
_ firſt. ſon of the bargainee. The conſideration 


Paid by the bargainee might well TROY to. 


the uſes limited to his ſone. 
As I have ſo frequently hintec᷑ at the ne- 
' celity of a ſuppoſed poſſibility of ſeiſin re- 


maining in the feoffees, conufees, &c. in order 


to ſerve a future or ſpringing uſe, 'when it 
comes in It, it may be proper here to explain 
the'reaſons for recurring to this eonſtruction. 
Every uſe ſnould have à ſeiſim out of which'ft 
may be fed or ſerved: now if a feoffment be 


made, a fine levied, a recovery ſuffered, or a 


conveyance by leaſe and 9 made to A. 
to the uſe of B. in fee, but if C. does ſuch a 
— then to C. W to here, as the old 15 


5 © 


2 C. performs the condition, can only - a 
Ex 


time; and fecondly, until the uſe to B ceaſes, 


feifin ſomewhere to ſerve this ſhifting = 


transferred to A. which ſeiſin, as it Was at 


„% %ͤ—: 8 


=> 


* 


< 3256 5 1 
in fee is firſt lintthe to B., the ſtatute of aßen a 


ecute the. uſe to B.; becauſe in the firſt. 
place no uſe is in fact limited to C. t * 


no uſe to C. can be executed by the ſtatute, 

for there cannot be 740 uſes of the fame land 

exiſting at the ſame time . No upon the co lau. ay 3 
performance of the condition by C. and 

ceſſure of the "uſe to B. as there muſt be a 


upon its momentary change, the queſtion will 
be, out of whoſe. ſeifin is it to be ſerved? it 


cannot be ſerved out of the ſeiſin of B., be- 
cauſe he is ceſtuique Lis neither can. it be 


ſerved out of the ſeiſin of the Ae &c. 
becauſe the livery, &c. entirely veſted him 

of all poſſeſſion whatever b: jn order then to» vide 
effectuate the purpoſe of the ' conveyance, he 353: 
ſhifting uſe, when it comes in Je, muſt be 

erde out of the original hvery. or ſeiſin 


firſt wholly executed in B. by the ſtatute,” and ; 8 


as there was but a pfbility, that it ſhould 
ever be diveſted from him, and return to A. 

to ſerye the ſecondary uſe to C. it was from 
thence denominated 'a_ _meye Pig E; 


9 4 


e 


Brook d tells us, der le would be proper i in Bro. feof, 5 
a caſe of this kind to enter in the name of uſe, pl. 30. 


the feoffee, in order to veſt the ſhifting uſe: 


it, however, appears that the right of 9 9 in 


hien will alone ſupport it. 21 Co. 101, be | 


So it ſeems, that upon the limitation of a 1 Vent. 18g, 
contingent uſe after a previous limitation of an 
(late for life, there muſt be a potibilfty * 


ſeiſin 


| 1 1 5 
ifin in the. fegſſees &ę. to ſerve, this.con 
| Bec 1 caſe wy ITY when It 8 meſſes. Thus 
arge, ſupra, f | 
Wie point. in. Chudlei 1s caſe, Was, a eoffment 
n Was made, to 9 25 in, fee, to the uſe of, A. 
8 Sad for life, r 1 1 inder, wh firſt ſon, &. remain- 
5 I, to B 5 the queſtion WAS». r 
ther any ang mar; eiſin remained in 8 0 
; ſexe the uſes limited te to the ſons of A., when 
” thoſe I s ſhould. com in 4e We hays, al- 
ready. cen, that. in [thi very caſe,, it was 
agre ed, 125 5 the, execution, of;a.uſe by the 
ſatute, there were four neceſlary. prelimina: 
nie iz, a pe | n ſeiſed to the uſe, at the. time, 
of ; 5, wh it—a ende uſe in eſſe . 
Aa uſe in pale hon, reverſion, or remainder 
ald the eſtate , out of hich the uſes ſhould. 
| ariſe oug| tio veſt in ceff Nuigue uſe. From theſe 
: rules. there were tuo. opinions given in the 
„„ 4 of ee ule. Some thought 
0 a 


n 


fied in J. 8. N to pon contingant;uſes, 
1 they aroſe; ; Whilſt, others Were of gun, 
| mot, that na Pt of the original ſeiſin re- 
mained in 1 hole poſſeſſon 
was Execute In . a and that the con 
tingent uſes, when 5 mould ariſes! muſt be, 
rde out þ] the eſtate former] in the fe 7 
But i both of bong qpinions were erroneous; . 
for with regard to the, firſt, as the uſe was 
75 ignited. to 1 or life, remajder to B. in fee, 
| this was commenſurate to the whole.fee, and 
gig not. admit of any, intervening. eſtate,” till 
thoſe limited to the ons ſhould ariſe; beſides, 
if. there was a velted. remainder. in J. S. he 
might 2 fora orfeiture,. and puniſh for 
wa all e >. ang 1 it Fong Clear, that. HE Parties 


intended 


4 5 


0 
O * * 
* 


„ e * 
81 — — 


A OV 


intend Abi do Mach: banafitd With reſpec? 
bikes: ſecond” ſyſtem, it hd nag e 


the words, and meaning of the ſtatute; for 


that requires J. S. to be ſeiſed at the time of 


the exertion” of the uſe; if theiefore the 


whole eſtate of J. S. was di veſted out of hit 
the contingent uſes could not be ſerved oui c 


the former eſtate of J. S. for the Patute not 5 


only requires lim to be ſeiſed at the time or 
the execution of the uſe, but it appeats to be 
the very eſſence and nature of a uſe, that 
there "ſhould be à ſeifin + ſomewhere,” out of 


which it is to be ſerved; if indeed the whole _ 


ſeiſin was taken from J. S., then if it is to 
be veſted at all, it muſt be ſerved out of the 
eſtates of A. and B. which would be to limit 


a uſe out of a uſe. Upon the whole, the 
majority of the judges in this caſe (ary Was 


whom was Lord Coke) were of 


decided accordingly; that J. S. e hs 77 
an actual veſted" eſtate in remainider to ſerve 


the contingent uſes hen they aroſe, and in 
the mean time to preſerve them, nor was the 


whole. of the original ſeiſin taken from J. 8. ; 


but that the poſſeſſion was exetuted in the 
ſame manner as the uſe was limited: that 
the uſe to A. for life, and the remainder to B. 


in fee, were indeed executed but ſubject to 


eee of A. “s having ſon and" their 
entitled to the uſe, and of courſe 


* polls on. Thus during the ſuſpence of 
the contingent uſe, the feoffee (J S) had a wet, note une 
poſſibility of ſelſin unaffected by the ſta er * 


tute, becauſe there was no: uſe in eſſt (which 


= ſtatute requires)! to which it could be 


3 "Ry uſe came in eſſe the 
 eoffes 


ca) 


4 — would be entitled to e 8 
| 2 common law, which poſſeior would 
be inſtantaneouſly wr A in innen 


"We will now return to the ange of bar: 
82 ins and ſales. 
It is an eſtabliſhed neley that a conveyance, 
| which does not operate by force of livery of 
ſeiſin, or what is ere to it, ſuch as the 
writ of habere facias ſeiſinam on a judgment in 
a recovery or ne, or a releaſe with warranty, 
fCo.Litt.330-2- cannot work a diſcontinuance of lands f. A 
utl. 'nbte 1. 
do. Lingus. a. diſcontinuance is properly where a tepant in 
5 tail, or one ſeiſed in auter droit, makes ſuch 
an alienation as takes away the entry of the 
ue in tail, or the heir, or ſucceſſot, or thoſe 
in reyerſion or remainder, and lea ves them to 
rCouLitg26. . their remedy by adlian s, The canveyances 
buy feoffment, fine, and recovery, operate by 
= way of tranſmutation of the 29 Men, and the 
particular ſolemnity attending the execution 
of them was deemed ſufficient: ta diſturb. the 
original ſeiſin, and to work a diſcontinuance. 
But a bargain and ſale did not poſſeſs any of 
theſe qualities. Inſtead of operating by way 
of franſmytation: of paſlefſion, it previaliſly 
ſed the uſe, thereby, as it were, qpenting 
y way of tranſmutatiou of the uſe, Neither 
ar there any ſolemnity attending the execu- 
tion of it; for jt was perfected by. a transfer 
of the uſe, without any public or other deli- 
very of the poſſeſſion, Therefore, if a tenani 
inx tail made a bargain and ſale! in fee, as the 
ie in this caſe firſt paſſed to the e 
the poſſeſſion was executed in him by the 
ſtatute of uſes in the ſame manner, as he bat 


1 9 * 


— 0 the- — ani court nies | 
he uſe to the bargainee in the caſe juſt put, _ 
according to the extent of its limitation tio 


the bargainor before the bargain and ſale. 0 4 f 


By this conſtruction there could be no di. 
turbing of the eſtates of the iſſue in tail, or of ei, 
thoſe in reverſion or remainder z gf courſe „ 
there could be no  diſcominuance- produ- 
| Led yu? 0g DTS) 10 Co. 96. g. 
But whether after a arggtin 8 ſale in ſee 
by a tenant in tail, the bargainee has only an 
4 of free hold durin _— Life of the tenant 
in tail, deſcendible tothe heir, as ſpecial aceu- 
pant (in which caſe the bargainee would be 
puniſhable for waſte i, his wife would not be Con 41.b. 
endowed; nor would his keir have his age 9317 15 . b. 
or whether, after the | bargain and ſale in fee, pt 
the bargainee has an eſtate gf inhieritance de- 
terminable by the entry of the iſſue in tajl 
(in which w/o he would-be diſpuniſhable'for 
vaſte!, and - his * would be entitled to 10 Co. g8. a, 
dower n) has been a point 8 .diſputed! = Plowd.g57. 
The caſe of Toak v. Glaſcock? ſeems to fa- 3 yen 
vour the former conſtruQion ; for it is there * i Sauna. 260, | 
ſaid fo be reſolved; that the bargajrice Wa N 
tenant in tail has only an eſtate d:ſcendible „ 
during the life of the bargainor or tenant in 
tail, according to Litt. ſ. 606 which eſtate 
could not be devil by the, ſtatutes 32 H. 8 
c. 1. and 34 & 35. H. g. c. 5. which allow 
of deviſes pf eſtates of inheritance | in ſee fim- 
ple; whereas the eſtate gf the bargainee 
was only deſcendible to his heir as mpecial ac- 
cupant. But by Seymor's caſe o it a ppears, * 10 co. 9s: D 
| Hema a jn ma REN 
N I 


\ 


n P 
eſtate of inirritaner dating; the life of the te. 


_ panit/:in tail, out of which eftate his wife 
ſhall be endowed. So Holt, G. J. in con- 


P 2 Salk. 6 39. 
Machilv;Clark. 


ſequence of tlie determination in Seymor's 
cif, laid it doum as a ruled, that if a tenant 
in tail conveys to one and his heirs by à bar 
gain and ſale, or + covenant? to ſtand ſeiſed, 

therbargainee! or chvenantee has a baſe fre 


not determined, nor determinable till the 
entry of the iſſue. He denied the caſe of 


Tock v. Glaſcock to be law, and alſo Litt. 
. 612. if taken literally. He alſo added, 


that if tenant in tait bargains and ſells In 
fee, the eſtate tail is not in abeyance, but 


in the bargainte: but if a tenant in tail bar- 


gains andd fells to one for the /ife of thè bar. 


gainor, remaindur over in fee, this remainder 
ia abſolutely void in its creation; hecauſc it is 


to take effect after the death of the tenant in 


tail: for the grant of the remainder is like a 


leaſv made by a tenant in tail to commence 
_ - afterhis death; which is clearly void ab initio, 


1 but a leaſe made to commence during the 
Ife of the teflant in tail! is _ oy * 
„rr. 


10 Co. 96. 2. 


In Seymor's ande was reſolved, that 


if after the bargain and ſale tenant in taillevies 


ai fine to the bargainte, it corroborates the 


. eftdte of the bargaàinee ; that is, it does not 


diſplace or diſcontinue thie eſtates in remain» 


der, but it gives the bargainer an eſtate de- 
terminable upon tlie death of the tenant in 


tail withbut iſſuè, inſteud of an eſtate deter- 


minable upon the death of the tenant in tail 


hunſelf. Bat if a fine is levied-' before the 


| m_ 8 ien it bars the iſſue, and 


works 


( 32 5 


warks a. diſcontinuance: of the eſtates in re- 

mainder:”. S0, if after the bargain and fale * 10 Co. 46. * 

the bargainee: levies; a fine with: proclama+ 

tions, yet the iſſue in tail have five yearsafter - 

the death of the tenant in tail tu make their 8 

claim. If tenant in tail bargains and ſells 36 m 

in fee, and the bargainee deviſes his ne" 

and dies, and then the bargainor levies a fine PRs 5 

to a. ſtzanger.; now this fine does not make 

the deviſe good, but carrobarates the eſtate 

of the heir ofithe· nnn bg ee his 

eſtate a baſe fue. + tx Sund. 261. 

As a bargain and ale is e de but the {it 

diſpoſition of. :the: uſe, the court; of chancery; 

| 1 had the ſole direction of uſes, held 

that upon every bargain and ſale ſuch an 

eſtate only paſſed in the uſe, as the bargain= = | 

or might Jawfully: transfer“. Upon this ac- vic: 3 WAG 
count a bargain and fale can work no for- 45. | 

ſeiture. Therefore, if a tenant for life ban- 

gains and ſells. his eſtate in Fer, this isi no 

forfeiture of his life eſtate; for upon the bar- | 

gain and ſale the eſtate in the uſe only pa. 

ſed. during the. life of the bargainor, and 

of courſe tho ſtatute now executes the poſ- 

ſeſſion according io the ed ee the bar | ; 

gainee has in the uſe -c. det Oli: ae 
Upon this principle; - that radiaqle anch e 

ſale can only: paſs hat the bargainor law- 

fully might part with, it is now admitted, 

that this equizeble; conveyange cannot, When 

made by a tenant for life, deſtroy or diſturb 

any contingent eſtates limited after the eſtate 

for life of the bargainour. Therefore, if 

there: be tenant for life; with a ecoxtingumt 

ee and: the en life barry! 


_  gaing 


( 332) 


gains and ſells the lands in fee, this does not 


dieſtroy the remainder, becauſe by the con: 


veyance an eſtate only paſſes r the life | 


al ka, Þ Wil +245» of the bargainor Es RETRO 
wad} As ſoon as the uſe is by this conveyance 
"eſtes! in the bargainee, the poſſeſſion is exe- 
euted in him by force of the ſtatute of uſes; 
ſo that he has a legal eſtate: without any ac- 


£ | 7 clic tual entry 7. It will be neceſſary to ſee in 


what reſpects the poſſeſſion, ſa acquired by 
the operation of the ſtatute, has the quality 
"of a pſſeſion obtained by an actual entry. 
By virtue of this poſſeſſion the bargainee of a 
revetſion may avow for tlie rent, or bring an 
6 Co. 68.2. action for waſte * : but it ſeems. he cannot 
take any advantage for the non-payment of 

rent vithout giving notice of the bargain and 

„Cee. la- 146 ſale a. It is nid that a bargainee can never 
475. vouch by force of any warranty annexed to 


Py > \ Go. 5p the eſtate of the land, but that he may re 


L Rab. ab. but upon a bargain and ſale . A bargainee 


E An for years has ſuch a poſſeſſion by force of the 
cee. lege. ſtatute, as enables him to receive a releaſe? + 


and if a man bargains and ſells the reverſion 


for years after an eſtate for years, the gran- 


8 tee of the re verſion has an eſtate capable of 
en receiving a releaſe without attornment *. A 


bargainee may make a good tenant to the 


 precipe in order to fuffer a comman recovery 
„ vere. 260, Sven before inrollment ©: but he cannot bring 
2 80 an actiqn of treſbaſt without an actual entry b. 


Vent. 361. As the poſſeſſion paſſes inſtantanzouſly with 
the uſe by a bargain and. ſale; it has been 
held, that a reſervation of rent on this con- 


veyance- is good, becauſe: it is the ſame 


pun ag reſervi ons em Que: e 
oy 0b 1 IefelF; 


. ——! amo ces. fe... 
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elk: but before the ſtatute of u i 
| the uſe and poſſeſſion were ſeparate, a rent 
could not be reſeryed on a bargala and 
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After the ſtatute 2) H. F. <. 10. the ue 


and poſſelſidn paſſed by the tere delivery of 


the deed of bargaifi and ſale fo that hots 
inconveniences attending the ſecret transfers 
of property, which that ſtatute meant to fe: 
medy, in a great meaſure fill remained. 
Therefore, to re-eſtablifhi in ſome degree the 


notoriety of conve ancing, the ſtafute of en- Z 


rolments was made. By the ſtatute 27 H. 


8. c. 16. f. 1. it is ehacted, that no lands of _ 


hereditaments ſhall paſs, whereby any eſtate 
of inheritance or freehold ſhall be made, or 
any uſe thereof, by reaſoti of any bdrgain and 
ſale, except. the bargain and ſale be made by 
writing, indented and enrolled in one of the 

king's courts of record at Weſtihinſter, or © 


within the county here the lands lie, or be- 


fore the cuſtos rotulorum, and two juſtices of 
the peace, and the clerk of the peice. of the 
county,-ortw0o of them, whereof the clerk of 
the peace be one; and the ſame enrolment to 
be made within fix months after the date of ' 
By this ſtatute a bargain and ſale of lands 

of inheritance is void, except it be enrolled = 
within fix months after the date thereof. 
Before this ſtatute a bargain and ſafe by vir- 
tue of the doctrine of uſes, and the operation 
of the ſtatute 27 H. 8. c. 10. took effect im- 


mediately from the delivery of the deed. 


he ſtatute of enrolments did not intend to 
ſet aſide or aboliſh any particular force whicft 
1 it 


it ſormeriy had: therefore, when it is entell- 
ed it raiſes the uſe from the delivery of the 
deed, and of courſe the ſtatute of uſes exe- 
. cutes the poſſeſſion at the time, when the uſes 
14 1oft, 6% are raiſed i. The enrolment has a relation to 
the delivery of the deed for the advantage. of 
the ba7gainee, not only to avoid all incum- 
| brances, but alſo all meſne conveyances by 
the bargaingr to a third perſon _—_ between 
co. 51.4. the delivery of the deed and the enrolment *, 
Therefore, if A: bargains and fells to B. and 
befote any enrelment A. bargains and ſells 
the ſame lands to C. and the ſecond deed. is 
enrolled firſt, but within the /i months. the 
firſt deed is enrolled; in this caſe the firſt 
; 50 5rd, deed, though enrolled after the ſecond, ſhall 
Hob. 165. Nand?, So if A. had there levied a fine to 
L. yet the bargain and ſale to B. would have 
= Dyer, 418. b, avoided it n. Upon the ſame principle, if a 
pl. s. Velo. a3. man bargains and ſells his lands, and then 
acknowledges a ſtatute, or ſuffers judgment, 
after which the deed is enrolled, it ſhall have 
3 relation to the delivery, and ſo avoid the 
218. meſne incumbrance n. In the caie of Bel- 
| VideOwen. 69, linglam v. Alſop e, A. bargained and fold 
e 161. lands to B. and bargainee, before any en- 
add 44. rolment of the firſt deed, conveyed the ſame 


o Cro. Jac. 52: 


3 lands by a bargain and ſale to another perſon; 
Cro. Car 218. afterwards both of the indentures were en- 


Noy: 106. 


rolled, and it was held, that the ſecond bar- 
gain and ſale was void; for, ſay ſome of the 

ks, at the time of the ſecond bargain and 
fale the. bargainee had no eſtate in him to 
n Cro. Jac. 409. give to a ſtranger p. But Lord Coke tells 


. Cro6 Car. 218. 


Hob. 146. us r, that that caſe. was determined on account 
' « ſa; 675. of the ſpecial penning of the ſecond deed of 


r // / . ge nngy 


* 
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of ſuffering a Te e and he may al 
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barpaip and ſale, qd haronhermiſe the e. 


cond . bargain and ſale, beſqte the enralment 
of the Alt, would have been good. Indeed 


in Croke's report of the. gaſe*, a aus-recipal, Cre. Jac. sa, 
in the ſecond bargain and ale ſeerns' to $ 3s | 
have been the cauſe of the determination of 

the oourt. However, it ſeems to he a, 

that a bargainee before enrolment may be a 
good tenant to the præcipe for the purpoſe 


receive a xeleaſe *; he may kkewiſe tain . jon 655 


ä tain An * e before enrolment * 80 if the 1 Vent. 360 ne 


enen ment, his wile V 2 Ander. 161. 


heſore 
el ber have. PEN if the deed he after- 


bones enrolled within the ſix months * ; for *cmOaraay- 
are bed e the- hargaijnor or bargsinee t. 
die beſo re the enrolment, yet if the deed be 
afterwards enrolled within the time litnited by 


15 act, it ſhall take effect from the delivery 


he deed *. | If there he two 9 1 * « 1 674s 
one of them bargains and ſeſis his ſtate 754 % 


: in 2 then the other dies before enrol- 
ment, and afterwards the deed is enrolled, 


the moiety only paſſes to the bargafnce, and 
the other ſhall. — to 1 — bar gainor ). So Bw. fit. beit. 
if a man bargains and ſells lands, and then . > 
takes @ wife, and. dies, and afterwards the 
deed is enrolled, yet the with of the bargainor | 
ſhall not have. 3 In the caſe of Par- · Croce 
ker * Blecke 55 where a perſon ſeiſad of a 1 
copyhold in fee, in which there was 8 cuſtom 
that che wile of every cepyholder,. who died 
ſriſed in fee of any copyhold tenement, ſhould 
be endowed, became 4 bankrupt, and the 
commiſſioners. bargained and (old the land; 
the Gs died, — the deed was enrolled; 
it 


1 

5 

4 
. 


1 
ti 
4 


it was held, that his Wife ſhould not be eff 
dowed; for as the enrolment Had a relation” 
to the time the uſe was raiſed, the copyholder' 
" did not in fact die ſeiſed. So if a bargairf 
and ſale be of a thatior and an advowſon ap- 
pendant, and the church becomes void before 
the enrolment, the batgainee ſhall have the 
benefit of the preſentnient, and all the arrears 
1 of rent incurred before the enrolment, if the 
do cax. li. deed be enrofled within the fix montfis b. If 
| bargainor and bargainee joined in the grant 
bol a rent-charge, and the deed is enrolled, 
within tlie ſix months, it is the grant of 
, : tze bargaineey and confirmation of the bar. 
Collitt.147.Þ gainor ©: ee 1 i 
Though the enrotment has a relation, for 
the advantage of the bargainee, fo avoid all 
meſne incumÞrances, and conveyances made 
to ſtrangers, yet when a conveyance is made 
io the bargainee hiniſelf before the enrolment; 
ttzhen it ſeemis, that the bargainee ſhall take 
by. ſuch ſubſequent cofiveyahce. Therefore; 
if A. bargains and ſells to B. and before the 
bargain and fale is enrolled, the bargainor 
levies a fine, ſuffers a recovery, or makes a 
feoffment to B., the bargainee ſhall be in by 
the feoffment,; fine, or recovery; Becauſe 
when a conveyance by the common law, and 
53 one by the ſtatute law concur, that by the 
deb. common law ſhall de preferred d. But if be- 
| elv. 124. tween the making of the bargain'and ſale, and' 
$1000-4"15: the levying the fine, &c. the bargaindr en- 
Cro.Eiiza.g17. Gutnbers the land, then the enrolment ſhall 
have a relation for the avoiding ſuch incum- 
* 2Co % brance in favour of the bargainee*, 5 


Hob. 2242. ſed. 
cont. 


Si. uſes, 294% 


5 CEE 


„ of Hall v. "UE, "RY held, tak nh. 
that if a man bargains-ind fells a.reverſion, * ih 
and then, att e and afterwarts 3 
the deed is ene e bargairiee is entitled „ 

ric | . 


to the rent incurred before the exirolme | 
But if th red be pail by the tenan 0 the 1 
bargai nor, it is a good t. and the bar 4 | 


is not accomtables, So if a bes-. Ges, 
painee grants 2 reit before entoiment; it is à Godb. 156. 
good grant, if the detdbe afterwards enrolled © . 
within the fix months b. But if a” — cmwrj., 
and ſale: be to A. and B. and A; releaſes to 
B. before any enrolment, this releaſt is void 2: eg rat | 
and yet if à diffeiſor bargains arid ſells the 
lands to B: and} the diſſciſee releaſes to . 
bargaindn, amd then the-dee is enrolled 4 in 
this caſe the releaſe is god for the benefit of We TEA 
B. the bargainee r: but if the diſſeiſee releaſe - Mbcket'acafe; 
| to. the bargainee before the enrolment, it | net Hef e 
Voiche, 5 eee ee is e, with + Beil; Reg; 
clauſe of re-entry; reſerving rent ac | 
— — . 


refuſes: to pay, votwithiſbanding 
afterwards emblledʒ yer he carnot ker . 
the forſeiture't. .. 2 7 190 dee 
Tha ſtatute directs the, EO ee at 
made within: ſux months-after the date of the 
indenture.. The fix rhonths;; therefore; ire to 
| be accountedifrons the date; and not from the 
dehuetyj of the dred) unleſs tie dee has no 
date, in which caſe they arereckoned:from the 
delivery v. With reſpect to the calculation . 
of the fix int lu, they: muſt be computed 1 „„, 
after the ſpace of the lunar months, viz. 
ne days P month ». enrol: % ; Mow. T. 44 


ment Dyer, wen 


ahh 


PRES +, 
I 


* 1 . * r 0 ef 


. 


. ä 
* 
* 


6386 oY * | 
| ment may be either on the ſame day © on 
e 149. Which the deed is dated *, or it may be oh 
18. te laſt day of the · ſix months, not reckoning 
Se the day of the date to conſtitute a part of the 

Y 2 Roll. ab. ſix months ?.. 
bye il . By the 2. . of the ſtatute of enrolmenta lt 
5 4 that that act ſhould. not extend 
to lands within any city, borough; or town 

corporate, wherein the mayors, recorders, or 
other officers have authority to enroll deeds. 
All bargains and ſales then of ſuch lands, as 
are excepted out of this ſtatute, muſt have the 
ſame operation, as they had before, and of 
courſe the e is executed from the 
5 b date of the deed . In theſe caſes therefore 
- Gilb. "uſes, 93; the rules reſpecting the relation of the en- 
rolment to the delivery of the deed are 

avoided. 

The ee of enrolments ditectu, Ras all 

_ bargains and ſales of lands of inſieritance or 
freehold. ſnhall be enrolled; but it does not 

notice bargains and ſales of term of. years 

= therefore, if a man ſeiſed of an eſtate of free- 

hold bargains and ſells it for a term of years, 

ſuch bargain and ſale requires no enrolment 

E 34-2. to perfect it“. As the words bargain and .ſell 
are not abſolutely neceſſary to make lands of 
inheritance paſs by way of bargain and ſale, 

it has been held, that if a man in confideration 

of: money covenants to ſtand ſeiſed to the uſe 

of his /o on, this conſideration: makes the con- 
veyance a bargain and ſale, and therefore an 
7 enrelment is neceſſary : but /ecus if the con- 

Ba bo eee had] been natural love _ 8 


tion. > 172 


og” + 4 


( 820 5 


5: {hail hebe add dhe oma ab + Bargain; 
| fle, to make the bargainee a tenant to the 
Picipe for ther e of AE a rec. 
"0" 0 L 3 


* 1 . U +. # £ 8 n 
2 7 4 * 2 no % 
7 * 4 * * % * : 7 I . 6 , 


| ; Ep T "F Indentires triparti,nigs 4 Made ken 
of in the er 


_ ah of. 55 ſovereign tord George the gains and ſales 
of lands of in- 


third, by the grace of God of Great Britain, d. 22% < | 
France; and Ireland, king, defender of. the by j dee ide 


faith, and 16 forth; and in the yeat of our f 40, 2 


Lord I 78g, Between Daniel Den, of Lin- exrelled, it does 
coln's inn, in the county of Middleſex, eſquire not ſignify whes 
(eldeſt ſon, and heir at lau of Daniel Dem. in the begin- 
late of „ in the pariſh of i 
——— the county of Eſſex; eſquire, de- 1 in 
ceaſed) of. the firſt part, Edward Eaſt; of; 11 16,17. 
Chancefy-lane, in the pariſh of Saint An- 

drey 's, Holborn; in the county of Middleſex. 
aforeſaid, gentleman, of the ſecond part: and 
Francis Foley; of the ſame place, geritleman.,. 
of the third part; Witnefleth, That for, 

docking, barring, and extinguiſhing all eſtites 

tail, and all reverſions and remainders there. 
upon, expectant or depending of and in the 
meſſuages, lands, tenements, and ſieredita - | 
ments, hereinafter; granted, bargained; and 
ſold; of mentioned ot intended ſo to be, or an 

part thereof, and for limiting and aſſuring the 

ſame; with the appurtenances unto and to 5 
the uſe of the aid D. Den (party hereto). 5 


bis heirs and Bo ey 
<2. 2 -- -:.7 deration 


: . . by, Ly : 
A be n thitlings (0 al 5 


| awful oy" of Grant prog wo 12 8 "ow 


(A) There ſh mould 3 be a e 5 
conſideration to ſupport a bargain and ſale, 
for its very name imports a quid pro quo. It 
nuss been held, that no uſe can be raiſed on 
'- "this conveyance upon a general conſideration 5 
._... therefore, if a man bargains and ſells his lands 
e fax dee goodcantes and conſiderations no 
N uſe can poſſcbly ariſe to the bargainee h. But 
2 Holl. . if dare be ſuch a general confideration, or 
| indeed if there be no conſideration at all eu- 
. picfied, yetanaverment, that a valuable-con- 
-  fideration was actually paid, will be fufficient 
We, 176 to raiſe the uſe in the bargaineei. So the 
ee cobſideration that one was bound in a recog- 
v3 nieance, or the conſideration of a long ac- 
quaintance, or antimate friendſhip, &c." are 
not ſufficient to create a uſe by way of bar- 
x Cro, Eliza, gain and fale*. The conſfideration:of naturab 
en ab. 763. love and aſſection to a fon, ior of an intended 
marriage, are nat good to make the lands paſs 
by brgam and ſale, unleſs money is expreſſed 
* to be paid). it was formerly held, that 
„eee wi: bee Wir conſideration has been ex- 
1 cg art ge „an averment of another 
Aru, t well be made m; but it ſeems at | 
enen. femt, that if in a deed the — 
money is (expreſſed, and-afterwards the par- 
ties atternpt'to aver the conſideration of blood, 
Kc. fuch iaverment cannot be made; for it 
would be af miſchievous conſequences, and 
liable to the 8 of per jury, N the 
atute - 


4205 


D. Den (party horeto) in hand paid by the 
aig E. 825 at or W the 5 nd 
| 13 


* 


* * 


1 4 * 
. y * 
= * AA 99 * — * * >" m— 4 
4 " 
17 i | 


| frands mended , to- ſuffer 
parol evidence to prove, that the 8 
tion of blood, &c. was intended, contrary to 
that of money particularly expteſſec in be 
deed a. Wn ap. W. 104. 
Any coniſideration, if it be the moſt rrfling, — ih 
will ſerve to raiſe a uſe on a bargain and ſale; 
therefore, the ſum of five fhillings®, or the » 2 Roll. ab. 
reſervation of twelve-pence i, ot a, pepper- Prof. ay 
corn 9, are all equally good confi derations to, 4.4 . * 
ſupport. uſes on this conveyance, So the 6. 
conſideration of g competent, or a certain alia gef 
 ſum?, or of ſo much money to be paid at a Roll. 45.766 
| day to come *, are all valid. Ia man bar- 28 
gains and ſells his lands, with a proviſo or TT 
condition that the bargainee pays at ſuch a 
day ſuch a certain ſum, the conſideration: here 
expreſſed in the condition is to ſupport 
the bargain and fale*: or i @ bargaia and : Leon, s, 
ſale is made in conſideration of articles, it is 2 
good, if it be recited, that thoſe articles were 
entered into for the conſideration of money ”. v 7 3 Keb. 201. 
It ſeems, that after a verdict, the want of a 
conſideration appearing on the face of the 4 
_canveyance will not vitiate the deed, for the 
Jury would not find for the bargainee in ſuch 
a cafe, if no confideration was proved v.. 15 Vent. 168, 
We muſt obſerve, that there is no neceſſity | x1 
that the bargainee himſelf ſhould pay the enen. 
_ conſideration money, for if it is paid by a 
1 will be ſuſhoient to weh the uſe 
e in 


N 


deliver 9605 of theſe preſents (the receipt aliteef” 


is hereby acknowledged) he the ſaid D. Dem 


| party . (P) pary 3 b 


— —ͤ— and 


2 13 $ * - — * 
WO» 2 2 222 . 1 A 4 8 
e ag Pr Foes 5 — W 


in the bargajnee ee if a man, in con 


| F 2 Roll. ab. 
9834. pl. 6. 
Winch. 61. 


7 4 Boll, 184 
1 9 


8 C4; Þ 


ſideration of a certain ſum paid by B. bargains 


and fells his lands to A. for life, remainder to 


C. in fee, this is-gopd; for though A. and C. 
did not themſelves pay the conſideration, yet 
it is eyident, that it was paid upon their ac- 
count *: or if ia this caſe the bargain and 


ſale had been to B. for life, with many re- 


maindexs over, the conſidetation might well 


extend to thoſe in remainger ), 
(B) This conveyance tp make a tenant of 


the reehold for the purpoſe of ſuffering a 


Foy 5 recovery, is ſuppoſed to be made by a tenant. 


+ Vide ſapra. 
427, 42.8. 


2 being allowed to convey by this conveyance . 


in tail. That a tenant in tail may convey by 
a bargain and ſale, and that the eſtate fo con- 
veyed will be ſufficient. to ſupport a fine or 


| recovery, are points clearly warranted by the 
books *, and long acquieſced in by . | 
I might, therefore, in this place well avail. 


myſelf of the circumſtance of a tenant in tail 


in prder to-confirm the obſervations which 


* wo, 149, 
150, 151, 


at preſent paſs almo 


have already hazarded u, of the capability of 


a tenant in tail to ſtand ſeiſed to a uſe fince. 


the ſtatute; for though the uſe and poſſe Non 
n Inſtantaneouſſy, or (as 


it has been expreſſed) tanguam uno flatu, yet 
the principles upon which the conveyance 


by bargain and ſale was founded originally 


| PAPA to this day: By the bargain and 


fave, 


* 


0936 5 


1e me barer becomes eite to 1 uſo 
of the bargainee, and. then the ſtatute exe: 
cutes the poſſeſſion, ſo that the bargainee is 
nothing but a ceſuigue uſe. Hence it is, that 
no uſe+ can be declared on the eſtate or poſ- . 
ſeſſion of the bargainee, as I have in another 
place endeavoured to prove. By theſe. pre: 
vious remarks I only mean to ſuggeſt, that * 
if a tenant in tail cannot ſtand ſeiſed to a uſe, | 
he cannot, according to the ſtrict legal notion. 
convey by bargain. and ſale, becauſe by ſumm 
bargain and ſale he immediately becomes | 
ſciſed to the uſe of the bargainee, who there- 
by has a baſe. fee only determinable by the 
entry of the iſſue e: and yet the 18:5 bag and 2 Salk. . 
the practice of very able men, authorize us tq _ 
conclude that a tenant in tail may convey. by 
Ft and ſale, Here then, notwithſtand- 
the conſideration of tenure immediately 
tee the donor and donee, and the ap- 
propriation of the lands by the ſtatute of 
Weſtminſter 2. c. 1. ſolely to the uſe of the 1 5 
tenant in tail a, we ſee, that by à bargain and « 2 143 to 
ſale the tenant in tail ſtands ſeiſed of the "5" 
entailed lands to the uſe of the bargainee. 
According to the true idea of a bargain and 
fale, no pexſon can convey by it, Who is not 
capable of ſtanding ſeiſed to a ule ©, Theres 0 *Gilb.nſes,285 
fore, the king cannot properly convey by a „ 
bargain and fale *; and as it has been held by * Cra-Jac. g 
the generality of the moſt reſpectable autho- . 
rities, that corporations cannot ſtand ſeiſed to; 
a uſef, it rather appears inconſiſtent, that they «Bro. feos. al; 
mould be allowed to convey by bargain and, r 
ſale. However, with teſpect to corporations, Shep. T. 484. 
the Judges. have ſeemed anxious to find out 8 
| , Ir 
reaſons Flows 10% 


* * * 


— * 0 
5 7 of we 
\ 8 
* 


55 
and ſold, O) and by theſe preſents] 1 grant. 
| bargain, a and f felt W o che faid E. Eaſt, his 
"T9 2 as a thoſe N ages, lands, | 
1 : Eemements | 


r F n EP pop—p—_—_ r e —ͤ— 


Ba. uſes, $7- reaſons to ſupport bar, ch ſales made by 
Gilb. bu . = ah e ſe 10 aſide in ſome ct 
2s. ure their ſtrict 9 egal acceptation. There- 
Fore, in the caſe ofS Sir Thomas Holland and 
kalen. 121, Bonis s, the court eſtabliſhed a bar | on 2nd 
$ 1500; uns. ric made by à corporation, hol 
| 10 95 a corporation could not take an 7 
uſe gf another, yet they might charge 
Heir 0Wn polſefions with an uſe jo another. 
As to this nice diſtinQan between taking an 
| eftate to the uſe of another, and holdin ng a 
eftate already acquired io ſuch a uſe, I my 
bunt it to the confideration of the learned 
reader. , I ſhall only obſerye in this place, 
that to. revent any ſerious conſequences, 
which m. y ariſe from a doubt of this nature, 
it ſeems . Ke prudent to make a corpora: 
13 tion convey by a feoffment with livery, or W 
Rs. leaſe and releaſe, with an a7yal entry by the 
| +9 200 = previous to the releaſe b. b 
undet 6 CUE Every perſon who | 18 capable « of taking. ot 
„ receiving a uſe may be a bargaiuet ,, therefore 
a bargain and ſale enrolled is a good com 
"WO:  veyapce t to veſt a uſe 1 in the king, and ſo make 
by aue, ' him a bargainee 1 1 
| (C) As the conveyance by bargain and 
fale originated from a 8 0 of equity, the 
chief requiſite to ſupport it according to that 
principle was the Ni deration ; but now the 
WIE 27 H. 8 16, 6, has made i 


ment 


CC OE og 


WY 
ment alſo negeſſaty to its c0 


tion, A 
preg. ſell are by no means neceſſary or ma- 


terial. Thus, if a man for a valuable conſi- 5 
deration (without the words bargarn and fell? 


covenants to ſtand ſeiſed to the uſe of another , $Co. 94; TY 
1 Vent 13 

Co: 39. bÞ. * 
Es and enfeoffs another, and the deed Is T5 93- d. 


,any of theſe words will ſerve S, Elias 166. 
de bargainee. It is ſaid 5 0 16. 
in Foxs caſe v, that the intention of the parties SIS 
is the creation of uſes; and therefore if in 
any clauſe of a deed it ppp that the intent 


or if he aliens, grants, or demiſes , or if he 


rly exroll, 
a9. the uſe to 


of the parties is to paſs the lands by poſſeſſion 


at common law, there no uſe ſhall be raiſed; 
a letter of attorney to make livery 
of ſeiſin, or a covenant to make livery ac 


and that 


MIO When 
N a bargain and ſale. has theſe two | 
_ eſſential al a e viz. a valuable conſidera- 
an enrolment, the uſual words bar- -- 


* 


cording to the form and effect of the deed, 8 


&c. is clearly indicative of ſuch an intention. 
But with reſpect to this aſſertion, 'I apprehend 


jt muſt intend, that if a man covenants 10 


deed of covenant there is a letter of attorney 
to deliver ſeiſin, that this ſhews the intent, 
that it ſhould not paſs by way of covenant to 
ſand ſeiſed, but by way of feoffment; be. 


cauſe in the direction of uſes equity follows 
the Og of the parties, and where it 


finds that the parties intended a particular 
ceremony to be performed, it muſt wait till 


that ceremony, . viz. livery of ſeiſin, is per- 


fected. But we find it expreſsly determined, 


that if a man, in conſideration of nancy ex- 
8 n in the We, ory: and enfeoffs another 


with 


; ſelſed to the uſe of one of his blood, and in that : 3 i 


— 


(846) 
with a letter of attorney to aha livery and 
ſeiſin, and the deed is enrolled within the fix 
„ months, this conveyance is a good bargain 
1 3Leon, 6, and ſale “; for though the parties ſhewed, 
x 4 _ ab. 87: that they. Ur firſt intended, that the landes 
Pl * ſhould paſs by the livery, yet the ſubſequent 
_ enrolment before livery evinced, that they 
had altered that intention: and indeed as the 
equity to paſs the uſe ariſes from the pay- 
ment of the money, it will be guided by that 
conſideration, notwithſtanding the letter of 
attorney to deliver ſeiſin, provided ſuch livery 
be not given before the enrolment. Tt muſt 
be obſerved, that as the words covenant 
E 7 and ſeiſed (where the conſideration is money) - 
. e 94-4: are effectual to ſupport a bargain and ſale v, 
' Vide e ſo on the other hand, the words Bargain and 
e k 8 ſell (where the conſideration is Bl, and 
and ſell with natural affection will ſerve to eſtabliſh a co- 
deen wereiub venant 10 Pang ſelſed .. 
port afeefſment, If a bargain and ſale be properly oil 
. '37- the words bargain and ſell are alone ſufficient 
Scodamore. to paſs imcorporeal hereditaments by way of 
5 Moor, 34. pl. uſe, ſuch as rents, and reyerſions, &c. But 
* where ſuch incorporeal hereditaments are 
intended to he paſſed by way of bargain and 
fale, it ſeems adviſable: ae the word grant, 
or alien ſhould be added to thoſe of Bargain 
and ſell; for if it ſhould ſo happen, that the 
deed is not enrolkd within the fix months, they | 
may then paſs by either of the former word: 
by way of grant at common law, but cannot 
by either of the words bargain or fell. even 
_ #7 with attornment *. _ | 
ly Where the words of a conveyance. are de- 


miſe, grant, bargain —_ ſell, it i is at the Pow 


* 4. 


„ 


100 


en 


tenements, EY hereditaments, D) &c: See. 8 


(the . Hull here be "Os recited and 
0 ) 


28 
— 


— 


of the grantee to take it either by way of 
demiſe or grant at common law, or by way of 
bargain and fale, if the conſideration be that 
of money d. Indeed, if the words are only 35. * 
deniſe and grant, wich a pecuniary confidera- 
tion, or the reſervation of a 7 44 as 
ſuch conſiderations are capableo railing a uſe, 
thoſe words may, at the election of the grantee, 
amount either to a bargain and fale, or grant 


/ 


Wit common law ©. However, If a tenant for * Cro.Bliz. 166, 


years makes.a conveyance for a valuable i424 728. 
conſideration by the words dedi et conceſſi, Barker v. Keel, | 
with a letter of attorney to deliver ſeiſin, 
which is done accordingly ; this conveyance 
ſhall not operate as a bargain and ſale, for 
he letter of attorney, and delivery of ſeifin, 
ſhewed that it was not intended as ſuch ; but 
t ſhall enure as a feoffinent, and conſe» 
quently will operate as 2 forfeiture Vine LAOS Ma 
ſtate for years ©, 2 5 4 Dyer, 368. * 
D) Not only meſſuages, lands, wt tene bi 20. | 
nents may be conveyed to uſes, ' but the 

atute alſſo particularly mentions honours, 

les, manors, rents, ſervices, reverflons, re- | 
under, and other heveditaments. It ſeems | rag ca 
hat advowſons, tithes, liberties, franchiſes, 

clonorics, a ſtewardſhip, or bailiwick in fee, . 55 3 
yy be granted by way of uſe, and of courſe b. er. 3. 

7 2 bargain and ſale ?. 80 it is faid, that 1, Jen 117: 
'mmon may be granted to a uſef. Not only r 7 ar 
ent in ge, 1 may be limited e why LEFs 


ſel cont, I bid. 
3 : ' .to 8 


a Mad. 262 453 


2 Co. 64. a. 
Supra, 163- ; 


> Cry. Jac. 189, 


fee, with a way over other of the lands of A, 


Way was void. : | 


22 Co. 36. a. 
e ar oa 


| > Gilb.uſes,$5; 
486. 


Fupra, 42 to 
71. allo 149. 


1 


bargainor ſhould be a ſfruſtes for the bat 


dba term, and wiſhes to grant it over, Mf 
muſt uſe ſuch words as will paſs the a 
| intereſt therein, ſuch as grant, alien, "of 


a good creation of the rents. However, 


A man ſeiſed in fee may bargain: and fell 


man poſſeſſed of a term for years bargain 
bargain and ſale does not carry the legal in 
ing to the above offered ideas reſpecting ui 


3 limited on terms of years, does it paſs a ½ 
for a term of years neither comes within the 


- when bargalned and ſald. But in ſuch a cal; 


together with: all and ſingular th, Bll 
ifices, buildings, barns, ſtable, Wil 
| ee 4k, 


i % > 1 


to a uſe; therefore, if a man ba:gains an 
ſells land reſerving a rent, this reſervation i 


» 


enerally ſpeaking, there cannot be a uſe of 
uch things as are not in eſſe at the time of 
the grant, as a way, common, &c. neu! 

created. Therefore, in Beaudley v. Brook 


where A. bargained and ſold lands to J. 8. in 
it was held, that the bargain and ſale of the 


the lands for a term of years, and the use 
will be. executed in the bargainee by th 
ſtatute without any enrolment i. But if z 
and /elts it (without any other words) thi 


tereſt to the bargainee *, nor indeed accord 


ſtatute 27 H. 8. c. 10, nor 1 Rich. 3.! and 
therefore cannot be executed by the forma 


SSS SSS SS ö 


it ſeems Hut confiltent with equity, that. tht 
gaince, When, therefore a man is poſleſ 


1 0 
1 . br 


1 


e , 
hards, gartletts, Cbürtss 
curtilages, yards, backſides, lands, tenements, 
meadows, feedings, paſtures, commons, 
woods, underwoods; rents; reverhons, per- 
quilites, libertics, franchiſes, privileges, ways, 
paths, paſſages, ſinks, fewers, drains, Tights, 
eaſements, wateredurſes, waters; © profits, 


F 


Wh, 4 * N 2 | 
1 


nth. 


which are peculiarly adapted far that pur- 
poſe; but Fo ens Ps "inet A 
only an operation in raifing a uſe, which in- 
deed cannot be limited on a term of years. ibid. 
Thus in a caſe ®, where a huſband poſſeſſed = Moor, 151. 
of a term of years in jure uxboris, and ſeiſed vi. 200. 
of the fee ſimple and inheritance in his O r. 
right, for a valuable conſideration e | 
thelands by the words bargam and ell, which 
tonveyance was duly enrolled : now though 
the huſband might in this caſe have diſpoſed . 
of the egal intereſt in the term by uſing - 


* 


held, that 1 words bargain and /el] no- 
thing but the uſe of the inheritance paſled, 


which was *executed by the ſtatute accord- 
ingly ; but as to the leaſe held in jure ug, 
thoie words r gre the legal eſtate not 
the wſe; and in ſuch caſe the bargainor could. 
only be truſtee for the bargainee of the term 


I during his own life; after which the wife 


might claim the reſidur e. | 
i. appears, that if a fon bargains and ſells 
the inheritance of his father, the bargain and 
fale is void; and he ſhall claim it notwith- 
wn allurance, after the death of his 


* 


4686. 4. 


der words for that purpoſe n, yet it was CL. gk 


8 vide Co. Lit. 
ith, uſes, 56. 


(28053; 


| A mays: * reditaments, with the appurtenances* what 
furtenant to the ſoevef to the ſaid meſſuages, lands, tene 
FE DerecitmR. an] promiſe: be) 
| : bargained. and ſold belonging or in any wiſe 
_ .appertaining, or to or with the ſame, or any 
of them, now or at any time heretofore uſed, 
occupied, or enjoyed, or accepted, reputed, 
deemed, taken, or known. as part or parcel 
thereof, or of any part thereof, or appendant } 

or appurtenant thereto; and the reverſion 
and reverſions, remainder and remainders of 
all and ſingular the ſaid meſſuages or tene- 
ments, lands, hereditaments, and premiſſes, 
or ary part or parcel thereof (E): And alſo 
Tate the ql the eſtate, right, title, intereſt i, property 
words eſtate, 1 OED N E 
Tight, title, and claim, and demand whatſoever of him the 
n faid D. Den, (party hereto) of, in, and to 
the ſaid nieſſuages, lands, tenemients, here- 
difaments, and premiſſes hereby bargained 
and ſold, or expreſſed or intended ſo to be, 
and every of them, and every or- any part 
thereof: To have and to hold thy gu 


* 
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(E) It is ſcarcely neceſſary in this place to 
remark, that upon a bargain and ſale of 2 
Font, e e or remainder, there was no 
neceſſity for an attornment to perfect the 

3% grant, even previous to the ſtatute 4 Ann. 
\ » VideVaugh. C. 16. f. 9.Þ We have already had occa- 
Lo. ius. zog b. ſion to notice, that a grant of lands and ine. 
ments will, without any other words, paſs not 

Supra, 361, 362 Only a reverſion, but a rent- charge: it how? 
euer is prudent to inſert this particular grant 


of all reverſions and remainders. 


* — 


| 8 


meſſiapes; lands, tenements, hereditaments 
und all and ſingular other the premiſſes, with 
their and every of their apputtenanees, unto | 
the ſaid E. Eaſt, his heirs and aſſigns, (F) 
Eo the ule of the ſaid E. Eaft, hls heirs 
and aſſigns; To the intent anv purpoſe 
(G) that he the ſaid E. Eaſt or his heirs 
may become a good tenant or tenants of the 


freehold of the ſaid meſſuages or tenements, 


lands, heredi taments, and premiſſes hereby 
granted, bargained, and ſold, or mentioned 
or intended ſo to be, with the appurtenances. 


__ 1 52 6 <4 4 * 5 4 : > ; A , 


— 


) The cotweyance by bargain and 
ſale, when made by a tenant in tail, can only 
give the bargainet a baſe fee, determinable 
by the entry of the iflue, although the limi- 


tation be abſolutely in fee 3. At common « 2 Salk. 61. 
law, if a man ſeiſed in fee made a bargain and 


ſale for a valuable conſideration, it would 
have carried the fee td the bargainee without- 
the word heirs but ſince the ſtatute, which 
executes the poſſeſſion to the uſe, the omiſ- 
ſion of that word would convey only an eſtate 
for life to the bargainee*. _ = 


» 


faid in a former page *. reſpecting tlie diſ- Supra; 18. 


tinction between a 4/e, and a /Pecial intent or 
truft. In the conveyance now before us we 


ſee that the »/e firſt paſſes to the bargainee, and 


then the poſſeſion is executed in him by the 


ſtatute: when both the u/# and p»/e//ioit 


are veſted in him, then the /pecial, intent 
to ſuffer a recovery remains io be per- 
formed. 5 „C — „ I | FER; 


„ ien 
(G) We might here apply what has been . 4 


6 35 


to the ſanic reſpeQively belonging, EG che 
end that one or more good and perfect com 
jnou recovery or recoveries may be thereof 
had and ſuffered in_the manner hereinafter 
mentioned-; for which purpoſe it is- hereby 
| declared and agreed by and between all the 
ſaid parties to theſe preſents, that it | and 
may be lawful to and for the ſaid F. 
at the coſts and charges. of the ſaid D. Den, 
| (party hereto) to ſue forth and proſecute, out 
of his Majeſty's high court of chancery,.one 
or more writ. or writs of entry | far diffe;fu 
in the py (H) returnable * his Ma- 
jeſty's juſtices of the court pf common pleas 
at Weftminfter, the firſt or ſome WOO 
return of Michaelmas term next enfuing or 
ſome, other ſubſequent term, thereby, de- 
a manding. by apt and convenient names, 
quantities, qualitieg, numbers of aores and 
meſſuages, and other deſcriptions, the ſaid 
meſſuages or tenenients, lands, hereditaments, 
and premüſſes, with the appurtenances, 
againſt the ſaid E. Faſt or his heim; to which 
faid writ or writs. of entry the aid E. Eaſt 
or his heirs eee Ws 


A 3 * 1 * 5 
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(H) The reaſon why the-wijt of bey 
ſur diſſeiſin in the piſt was choſen for tlie pur 
| can of ſuffering, a recovery was,' becauſe the 

enant may in this action youch. at large; 
ne confined. to vouch within the de- 

es of the per. r e ee ee 
| oft: therefore it is the ſafeſt action for put 
| chaſers; who need-not fear writs. of error: for 


in Crate, is, * or illegal vouchers *. ( 


<4; 353.20 
their. own proper perſon or perſons, or by his 


r 


8 and 9 5 , over to 1 
1 fc D. Den. ee oy who ſh 


E 


and. Vouch over to Wartagty che comm 


1 of the ſume gon 


8 Kult . and enter ED. 
court a, who Thall's 


Js o, as judgment fall #6 
ay had Sent 5 fatd'F. 
'F oley,,to,recover; the, ſaid * meſſus ap [= tene- 
i N *hergditatnents, 17 

ereb ted, bargained, a and ſold, or 5 
1 = ntended ſo to, be, aint the fad 

E. Eaſt, or againſt | his heirs, ari@ for the f 
5 Eaſt to recover in Value a poet the! 0 
D. Den (party; hereto), _ and: for the f 

PD. Den (party. bereto) to red! in va : 
-againſt he common 'vouc ee;. and” 
execution: mall and. may be. thereu 
and awarded, and all . and. every other. 
and thing done and rl 
tequiſite for the ſuffering and, peiftcting 
ſuch common recovery or recoveries, with 
vouchersʒ as aforeſaid :-AAD--it-is hereby-de- 
clared and agreed by and between all 5 ſaid 
parties wc theſe preſents,” that] from and im- 
mediatel dh, after the ſuffering | and | perfeRing 
of the common recovery or * 
ND afoxeſaid, or in any other manner, or 


wt 
© Ws 16 


it 


ſuffered, the ſaid common recovery or re- 
W ved Mage" e 1 


TS FA rA IL S8 r FR 


- 


10 their Attorney or attornies ther. e 5 


—_ aato a fes 
r; gratis, and after impatlarice mal de vie and double 


at. any other time or t times; ſuffered or ta be e 


1 


* 


040 


ay, or. (recoveries, fines, SV atices, 
and aſſurances in the law whatſoever, had, 
made, levied,.. ſuffered, er executed, or 
hereafter to be had. made, levied, ſuffered, or 
executed, of the aforeſaid meſſuages or te- 
nements, lands, hereditaments, and premiſſes, 
or any of them, or any part thereof, by or 
between the ſaid. parties to theſe preſents, or 
any of them, or whereunto they or any of 
them ſhall be parties or privies, ſhall be and 
enure, and ſhall be adjudged, deemed, con- 
8 and taken, and ſo are and were meant 
and intended to be and enure, and the reco- 
veror or recoverors in the ſaid recovery or 
recoveries named or to be named, and his or 


their heirs, ſhall ſtand and be ſcifed of the 


 faid meſſuages or tenements, lands, Heredita- 
ments, and premiſſes, hereby granted and re- 


teaſed, or mentioned and intended 0 to be, 


and every of them, and of every part there- 


of, with the appurtenances, Co the only 


| Fu uſe anv behoof of the ſaid D. Den, 


4 


8 


is heirs and aſſigns for ever, and to and for 


no other uſe, intent, or Fa whatever 0. 


1 V. e * 


S 
$4 3+ 3 F 


1 _ * 


ME — = r 2 9 18 
L 


. The uſe * the recovery. is "ſhe's parti- 
. cularly declared to the recoveree and his 
heirs: however, without this declaration, the 
uſe would in this caſe, acording to the rules 


» Supra,93,94- we have before laid down, reſult to him". 


The declaration of the uſe here precedes the 
0 105 of the recovery, and is therefore 
deed to lead the uſes of the recovery, as oe 

45 


| (355 3 


as to make a tenant of the freehold. We have 
be explained the manner of declaring the 
uſes of a recovery or fine by deed Feen or 
ſubſequent v. . » Supra, 211 


to a8 l. 
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LY 


\HE' moſt modern, and at preſent the 

1 moſt common of all conveyances, # 
that by leaſe and releaſe. It was invented 
foon after the ſtatute of uſes; and as it is in 
general ſo made as to avoid the neceſſity of - 
an actual entry, and at the ſame time not be- 
ing ſubject to the ſtatute of enrolments, it has 
| — found much more convenient than 2 
| nt with livery, or a bargain and fale 
_ enrolled. Though this manner of transfer- 
ring property by leaſe and releaſe, when 
eompleted, has but the operation of one con- 
veyance, yet its very title informs us, that in 
order to effectuate its completion, we muſf 
have recourſe to uo diſtinct aſſurances. 
The firſt aſſurance, however, is merely aux- 
iliary, or preparatory to the 8 and 
when both are perfected, whether the eſtate 
created by the firſt is merged or whether en- 
larged by the acceſſion of that transferred by 
the ſecond, the two eſtates certainly do _ 


n 
82 | 


exiſt ſeparate or diſtin from each other. 

This will more cleatly appear by. conſidering 
the manner in which this? double ſpecies of 
conveyance operates. The firſt heveſſary” 

ſtep towards its formation is to ereate a malt 
eſtate (as a term "for à year, -&6,) which 
eſtate for a yeat or years muſt be acdually 
veſted ini the grantee, that is, he muſt have 
the 7 9 K ien, and not merely a rigiſ to ſuch 
poſſeſſen: in order to create this mall 
eſtate, any conveyance may be uſed, which 
can effectually veſt "the eſtate in the perſon, 
to whom the” conveyance is made, as juſt 
mentioned. Supf ling this preliminary 
eſtate already a perfectly formed, then 
comes a conveyanice of a larger eſtate from 
the grantor” of this primary eſtate to the 

ntes, which ſecondaty cohveyance is term- 


ed a releaſe; and is that ſpecies of releaſe, | 


fich operates by way of enlargement; and 
it is a conveyance merely: by the common law, 
Now, in order to render this relegſe by way 
of enlargement effectualʒ it is neceſſary; that 
7 there” ſhould be a privity of eſtate between 


"the feleafor and releaſes; Therefore, before I 
enter into an enquiry concerning the particu» | 


lar operation of the releaſe, when made to a 
perſon who has a/provity of eſtate, and alſo a 
Pſſeſion capable of receiving ſuch releaſe, it 
2 will be neceſſary previouſly to confider,” 1ſt, 
: What e Ts privity of eſtate: and 
- 2dly, © What kind of poſſeſſion: is ſufficient to 
enable the peſos do reveive: a Hleaſe from 
| the grantor. ' 718 
; ah h eleale uures b f 

* oh foo erures y way o 

IT PNG aan 


Coke * Wia Jews: a8 0 certain, e un gh 1 


b. 


| Litt. f. 46s. 


v2 Roll. ab. 401. 
pl. 9. cites - 


18. E. 3. 40. 


Dyer, 4. b, Pl. 2. 


Co. Litt. 273. 
Dyer, 4. b. pl. 2. 


5 401. 
Py 


Ct) 


enlarging an eſtate, there Hhould be a rity * 
of eftate' between the releaſor and releaſee, 
Fhus, if A. ſeiſed in fee leaſes: lands to B, © 
for life or years, by virtue of which leaſe 3B. 
enters and takes Poſſeſſion; here, if A. re- 
leaſes to B. in fee, in tail, or for life, this re- 
leaſe is good to veſt an eſtate in B. according 
to the limitation expreſſed by ** parties, 
becauſe there is a privity between A; and B. 
as leſſor and leſſee b. It is faid in Rolles 
abridgment, that if a leſſee for life or years 
grants over his eſtate, the original leſſor may 
releaſe to the grantee of the leſſee either in 
fee or for life, which releaſe will be good by. 
way of enlargement s. In this caſe then, the 
privity of eſtate appears not to be loſt by the 
grant of the ee, becauſe the grantee is 
= placed in exactly the ' ſame ſituation and 

eſtate, as the leſſee was. But it ſeems, that if 
a donee in tail, or a leſſee for life or years, 
grants an eſtate E/ than that, which is taken 


under the firſt gift or leaſe; then the privity 


between the firſt donor or leſſor and ſecond 
leſſee is entirely loſt : therefore, if a leſſee for 
twenty years leaſes for ten years, and the firſt 
leſſor releaſes to the ſecond, this releaſe is 
void d. The eſtate of a tenant in dower or 
curteſy i is capable of receiving a releaſe, and 
a releaſe may be made to a grautec of a tenant 
in dower or curteſy on account of the privity 
and notoriety of paſſeſſion . After a grant 
by tenant by the curteſy of his eſtate, there 
ſtill remains a privity between him and the 
reverſioner, ſo as an action of waſte may be 
brought againſt him; and yet a releaſe to 
"om would be void, _— he has no eſtate 


after 


7 « 359 


ae hs grant f. A perſon 
fion by virtue of a leaſe at will, is capable of, 
receiving a releaſe 6; but a tenant at ſuffer- 
ance, or a diſſeiſor, cannot take a releaſe 9 
way of enlargement, becauſe no privity can 
exiſt between him and the owner of the inhe- 
ritance b. So the leſſee of a tenant at will >. litt. 271: 
has not a ſufficient; privity to enable him to 2 
take a releaſe . Though a tenant by elegit "TY $30. 
or ſtatute merchant has not that privity; 10 
which is required to enable him to have a 
releaſe k, yet, if the perſon who has the inhe- aol ad. 
ritance confirms the eſtate: of ſuch tenant, he Bui. note 1. 
may receive a releaſe, becauſe the confirma- Co. LU. 273.4; 
tion creates a privity l. So if there be a feme 1, ron. b. 
covert, who is tenant for life, as her huſband 401. pl. 14. 
in this caſe gains a frechold in her right by. b. 
the marriage, the ſame privity and eſtate 
which ſhe had before the marriage, is fngCe | 
given or placed in him; and therefore a re- 
leaſe by way of enlargement may be made to 5 
him of the inheritance a. Likewiſe a leſſor = ann 
may enlarge the eſtate of a baron and feme 
by a releaſe; uy n are e n per 
auler vie n. 1 5 2 Roll. ab, 
It ſeems, that thei intervention — any V meſne tl u. 
particular eſtate does not counteract ' the 
operation of this ſpecies of -releaſe, when 
made by the reverſioner to the firſt particular 
tenant. Therefore, if there be tenant for life, 
remainder in tail, reverſion in fee, he in the 
_ reverſion may -releaſe to the tenant for life, | 
notwithſtanding the intervening eſtate tail 0 04 Roll, ab, 
A releaſe may not only be made by the per- . l. 2. 
ſon who is ſeiſed of the reverſion, but by him 
in mat. Thus, if an ſtats limited to. > 


> * 
5 25 * 
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4 . in fees: 3 | 


„1 N11. a8: 
401. pl. 17. 


Traſe to7 A, tlit tenant for life, and ſuch 
releaſe witlbe-good to enlarge A.'s eſtate v. 
The foregeimg e will / give tho 
reader a. ſuffcient idea of the privityyneceſſary 
to be obfervedr betweer the releaſor and re- 


leaſee in orden th make a proper releaſe. 


Indeod, theſe rules reſpecting piivity:of eſtate 


can hardly ever raiſe a doubt reſpecting ile 
validity of the conveyance! by leaſe and r- 
kae; for when a perſon wiſhes to convey: by 
_ this aſſurance, ke always creates æ leſſer eſtate 
(generally for tlie term of one year) for the 
very pur paſe of enabling His leſſee or grantee 
to receive a releaſe; fo that it is not 5 

A releaſe by a 14 or grantor to his 1% 


=> Supen, Litt, ſ. 
465- 


grantee, in which cafe, as we have 

ſeen, there is the moſt perfect of all privity 1 
The chief queſtion then, tliat can ever be 
made to invalidate a leaſe and releaſe, muſt 
de, whether the Jeffee or grantee has, at the 


2 tims the releaſe is made to him, ſuch: a poſief- 


aud faleunder the ſtatute of uſes. According 


x Co, Lin. 10 
A. 


Fan, as is required by law to render the re- 
leaſe effectual. There are two methods of 
veſti 4 poſſeſſion | in the grantee, via. either 
phy a at common law, or by a bargain 


to the name which this conveyance bears, it 

ſeems, that a ka/# at common law was the 

_ fete eee ee for a n 
effer eſtate.” 

We are told by Lord Coke, that dete 
Vieh enures by way of enlarging an eſtate, 
cannot work without a poſſeſſion, for before a 
poſſeſſion there can be no reverſion t, This 
. was meant to apply to 9888 at common 


* 5 361) Yd | 
al entry: was. neceſſary 40 


Jaw, where- an- 


veſt a poſſeſſion in the. leſſee; and to illuf- 


tate it hy an inſtance, ſuppoſe a leaſe to be 


made to . and before he makes an entry 
the leſſor releaſes, to him the reverſion, this 
releaſe is void ; for until he enters he has 


but an, intereſſe termini, and, no poſſeſſion: | 
but after the entry of the leſſee, then a releaſe 
made to him is valid, The ſtatute of uſes, + 
however, has made an actual entry unneceſſa 
ry in caſes, where the leſſer eſtate, is created 
by a conveyance deri ving its effect. from the 


doctrine: of uies. Thus ſuppoſe A. intending 
to convey. by. leaſe: and releaſe, makes a 
bargain. and ſale to B. for. a, year for a va- 
luable conſideration ;..in. this caſe the / firſt 


veſts. in B. according tp. the rules of equity, 


and then the ſtatute executes the g in 
the ſame manner, as the uſe is limited. Now, 
the conſequence. of this conſtruction is, that 
B. by the operation of the ſtatute of uſes 
has an eſtate executed in pgſeſion, without 
any actual entry made by. him; which: eſtate 
is ſufficient-to bear a releaſe of the reverſion 


that, in order to avoid an actual entry, the 
lefſer eſtate, or term of one, year, is commonly 


at this day created by a bargain, and fale, 
However, even in this caſe it was ſaid by 
Mr. Noy t, attorney general to Charles II., 


* 


that this conveyance could not be maintained 
without an actual entry by the bargainee or 
leſſee: but the authority of the books, and 
the practice of the moſt able men in the pro- C. Car. 11 


M3, 


Litt, ſ. 459" 


> 


2 Mod. 254, 


felon clearly prove, that ſych an enn in the rity f e 


* 


* 11054 262. 


Butl. note z. 
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for, by the operation of the ſtatute alone, he 
has ſuch a poſſeſſion as renders him capable 
of receiving a releaſe. It is uſual, and indeed 


the moſt proper method, to inſert in the bar- : 
gain and ſale (if the term of one year, &c. is 


intended to be created by that conveyance) 
the words bqrgain and ſell only, becauſe it is 
the opinion of ſome, that where conveyances 
may enure two ways, the common law ſhall 
be preferred. However, in the caſe of Bar- 
ker v. Keat v, where a conveyance was made 
without any pecuniary conſideration by the 
words demiſe and grant, with the reſervation 
of a pepper-corn, for the purpoſe of receiy- 
ing a releaſe of the inheritance, it was held, 
that the conſideration of a pepper- corn was 
ood to raiſe a uſe in the grantee, and make 
the lands paſs by way of bargain and 
fale; and that as the ſtatute executed the 
poſſeſſion to the uſe, there was no neceſſity 
for an actual entry to render the releaſe ef - 
e Ro > ano aero a cnS i bags 
With reſpect to the poſition, that the re- 
leaſee muſt have a poſſeſſion in order to receive 
the releaſe, it muſt not be underſtood, that an 
actual poſſeſſion is in all caſes neceſſary. For 
if a man is ſeiſed of a remainder or reverſion, 
and bargains and ſells it for a year, here the 
bargainee has ſuch a veſted eſtate in him in 
remainder or reverſion, as will enable him to 
take a releaſe of the reſidue; and yet at the 
time of the releaſe he has no aual poſſeſſion 
of either of them, but by the operation of the 
ſtatute of uſes they are actually weſtcd in 


co. lui. aja. him x. The like may be ſaid of all other 


incorporeal hereditaments, for they may be 
1 e — effectually 


# 


is properly conſtituted, a releaſe to the bar- 


""_— 1 Mg OT _ 
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efectually. granted and conveyed b * leaſe 


and releaſe 7. Bon. note g. 
However, in keleuſch ve eltatts by way” 

of enlargement, there was no neceſſity, even 

at the common law, that the perfon who re- 

ceived the releaſe ſhould be in af7ual poſſeſſion 

of the leſſer eſtate, though that leſſer eſtate ' 

conſiſted of corporeal property, and was created 

by a common law conveyance, and not by a 

bargain and fale, Thus, if there had been a 

leſſee for life, remainder for life, with the re; 

verſion in fee, the perſon in reverſion might 

very well have releaſed to the ſemainder mas | 

for life; and yet the perſon in remainder 

could have no actual poſſeſſion during the life 

of the firſt leſſee 2. So if a man had made a, en , 

leaſe for years, with a. remainder for years, 400. pl. a. 3. 


and the firſt leſſee entered, a releaſe to him - 


in remainder for years was good to enlarge 

his eſtate ®; or if a tenant for twenty years «co.Lin.2704 
in poſſeſſon had made a leaſe to B. for five 

years, and B, had entered, a releaſe to the firf 

leſſee was good: but in this caſe Lord Coke 

ſays, that ho firſt leſſee had an actual poſſeſ- 

hon, becauſe the poſſeſſion of B. was hrs poſ- 


ſeſſion d. 80 if there had been tenant for life, d. 


remainder in tail, remainder in fee to the 
tenant for life, the tenant for life might re- 
leaſe his remainder in fee to the tenant in 


tail, though he could not lis eſtate for 


ſee : LY 1 Roll ah. 
When the term of one year, or lefſer eſtate, 400. pl. 7. 


\ 


gainee or leſſee of this ſmaller eſtate has the 
operation and force of a conveyance merel 


at the common law. W the ſmalter _ 
| "oO | 


Co. Lit. „279.4. 
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oftat in the firſt inſtance i is created bya bar, 

in and fale, yet that does not vary. the con 

ſtruction and force. of the releaſe ;' for as ſoon 
as the bargainee receives the releaſe, his Pri: 
mary eſtate, which was created by virtue 
of the ſtatute of uſes, is by the operation 
of the releaſe, and acceſſion of the latger or 
ſecondary eſtate, turned and enlarged into an 
eſtate deriving its force purely from the rules 
of the common law. It is the actual con- 
ſtitutian of the term, and poſſeſſion, or veſted 
intereſt of the grantee, which gives a proper 


efficacy to the releaſe, and not the manner of 


creating it, or the conveyance, which conſtitutes 
it. That a leaſe and releaſe, when confidered 
as one entire.conveyance, or as ſimply a releaſe 
(the primary eſtate certainly not exiſting ſe- 
Parately) derives its effects from the common 


law, will fully appear, if. we attend to its 
well known, and now long eſtabliſhed attri- 


ane Get 
ey. 386. 


dutes. 

In the firſt place a leaſe and releaſe muſt 
be canſtdered as a conveyance operating by 
way. of tranſmutation of Paſſelſion; that is to 
ſay, it previouſly, according to its very nature, 
transfers a _py//ſion at the common law to the 
releaſee, the tranſmutation of which poſſeſſion 
before the introduction of uſes was 155 ſole 
object of the grant or releaſe. Thus if : 


man releaſed to his leſſee, habendum to him, 


his heirs and aſſigns, this exactly correſpond 


ed with a ſimilar limitation upon a feoffiment, 
and pave the releafee, as it would have done 


2 feoffee, a fee-fimple at the common law. Af. 


ter the introduction of uſes this poſſe Non. 
Which a releaſe, emen fine, or recovery 


Li 


J22üͤĩ;?ö ᷣ TTT ul 


it; 
ſe- 
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its 
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by 
to 
re, 
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very 
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purpoſe of ſery 553 es limited to a third per. 
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cute 


bellt 


the uſe ſo 
d in poſſeſſion by the words of that 
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ſtatüte. Therefore if A. bargains and ſells 
lands at this day to B. we 'a year, and theri 
' releaſes to him, habehdun to B. his heirs and 
aſſigns, to the uſe of C. for Ife, remainder to 
D. for life, remainder to E. in tail, &c. & c. 
in this eaſe B. the releaſee has a ſeiſin or poſ- 

ſeſſon transferred to him in fee before any 


blues are or can be raiſed; then comes the 


declarafton bf the uſe to C. for life; to D. for 

life.” 0 E, in tail, &c. which uſes are ſerved 

' out bf the ſeifin of B. and by the operation 

and words of the ſtatute are eſtates actually 

veſted in the poſleion of C. D. E. &c. ac- 
lim 


' cording'to the 


nits of their eſtates. Hence 


it is, that it has become uſual in marriage 
ſettlements to convey by leaſe and releaſe to 


huſband Tor © life, or until the marriage is ſc- 


38 


- 


* 5 


lemrized to the' uſe of the intended Ruſbafhd 


e 


1 


in fee, and from and immediately after the 
ſolemnization thereof to the uſe of C. the 
huſband for life, remainder to the ule of the 
releaſees during the life of C. to ſupport and 


"Pteferve contingent remainders, remainder to 


tail 
alk 


and 


11 


e 


the uſe of the firſt ' and ther ſons of C. in 
, and in c efault of ſuch iſſue to the uſe of 
ery of the daughters of the huſ- 


band, as tenants in common in tail, remainderi 
5 eden en Over. Here all the uſes, as they ariſe, are 
at the end of, ferved out of the ſeiſin of A. and B. Before 
Hil; Shep. T. the marriage C. has an eſtate in fee in po: 
ſeſſion: as ſoon as the marriage takes eke 
the uſe limited to him ceaſes, and then the 
original ſeiſin returns to A. and B. and ſerves 
a new uſe to C. for life, which is alſo exe- 
cuted by the ſtatute; upon the birth of a ſon 
he uſe veſts in him in tail, and ſo a new uſe | 
in remainder upon the birth of every other 
ſon ſprings up and veſts in them, and ſo in 
the ſame manner with reſpect to the daugh- 
ters. So if in this caſe there is a power re- 
ferved to C. the huſband to make leaſes or 
Jjointures, when he exerciſes this power, it 
takes effect by way of limitatien of a uſe out 
of the original ſeiſin of A. and B., which by 
the force of the ſtatute is made an actual 
_ eſtate; and as the, uſe limited by virtue of 

the power to the leſſee, or to the jointre(s, 
ariſes out of the ſeiſin of the releaſes, ſo it 

" takes place of and over-reaches all the other 

CIT IG uſes of the ſettlement | | 
559, | As a further proof that this conveyance 
_ derives its effects from the common law, we 
are to obſerve, that in order to have an exe- 
cution of an uſe under the ſtatute there ſhould 
bea ſeiſin in ſome third perſon diſtin from 
- ; flag 1%; for the ſtatute ex el ſays, 
that where any perſon, &c. ſhall be ſeiſed to 
e Supra, 139. the uſe of any other perſon, &c; < There- 
fore, if a bargain and ſale for a year be made 
to E. and then the lands are releaſed to him, 
bis heirs and aſſigns, to the uſe of him, his 
heirs and aſſigns, as the uſe in this caſe is 
| | | os 


5 
e 
e 
[- 
a | 
1 
s 
e- 
n 
ſe 


er 


to the 
ſtatute never intended to execute a uſe upon a 
uſei, and is perfectly ſatisfied in executing thie Svpra, 231. 
naked poſſeſſion (uni ncumbered with a uſe) 


declared. This ſecond uſe to J. S. is how- 
ever good as a truſt, as we have before ſeen k. Supra, 231 


Fenſmnent equally apply to a leaſe and relegſe. 
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declared to the releaſee himſelf, he is in by the 8 
common law, and not by the ſtatute of uſes f. 8 


But though the releaſee in ſuch a caſe is in 256. a. 


by the common law, yet that uſe, which is de- pra, 1% x 


clared to him, is nevertheleſs a % af common 


law, though not ſuch an one, as is noticed by 
the ſtatute; for after the declaration he is 


not only ſeiſed of the poſſeſſion but alſo of the 
uſe : therefore, that ſei . which before the 


limitation of the uſe to himſelf was open to 


ſerve uſes declared to a third perſon or per- - 
ſons, is by that limitation, as it were, wholly HO 


filled up, and will not admit of any other uſes 


being limited thereon, upon the principle that 
a uſe cannot be limited upon a uſe. I per- 
ceive that Gilbert s puts this caſe, if a feoff- *Cilb.uſes,194. 


ment be made in fee to the w/e of the feoffee, 


and his heirs, in truſt for J. S. and his heirs, 
quære, Whether this uſe or truſt be not exe- 
cuted in J. S. by the ſtatute? For, ſays he, it 


fare the ene feoffee is in by the common law, 


and ſo the /atute not ſatisfied. But with re- 
ſpect to this quære, there cannot be a doubt, 
but the limitation of a uſe to a third perſon, 
viz. ow S. after a previous declaration of it 

offee, would be void, and could 30 


h Moor, 46. iu 
pl. 138. 


be executed in J. S. by the ſtatute “: for that 


to the third perſon, to whom the firſt uſe is 


I need not add, that theſe obſervations on a * 433. 


cad 


"Cai 7 5 
If a releaſe is made to a bagainee for. 2 
year, hebendum to the releaſce, his heirs and 
aſſigns, to the /z of him, and 2% heirs of his 
bedv ; in this caſe for the benefit of the ue, 
the Hatute would, according to the limitation 


of the ule, ;diveſt the eſtate veſted in the re- 

N leaſee by the common Jaw, and execute the 
1130 36. ſame in himſelf in tail by force of the ftatute !. 

1 Here though tlie itſe- is declared to the re- 
 teaſee himſelf, yet as the limitation of the uſe 


Sete, 139 ts is of a Leſs eſtate than the ſeiſin in fee, out of 
143. Which it is ſerved, the ſtatute. executes 


zuſe in him, as if he were a third perſon, 

though in reality atid ſtrictneſs cdntrary to 

its own expreſs words. But on the othier 

hand, though many particular or ſmall eſtates 

may be carved or ſerved out of a ſelſin in fer, 

7 yet there can be no dimitation or execution 

„ dy the. ſtatute of any uſe, which is of a 

Larger eſtate, than the extent of the ſeiſin ouit 

of which it is to ariſe. Therefore, if I con- 

vey lands by leaſe and releaſe, or feoffment, to 

J. S. for life, to tlie uſe of W. in tail, or in 

; fee, here W. can only have an eſtate for life, 
Dye, 168. 2. which muſt determine by the death of J. S: 

bi. 1. for J. S. by the releaſe or feoffment only ac- 

agaauires an eſtate or ſeiſin for life? and that 

eſtate being determined by his death, there 

can no longer remain any ſeiſin, out of which 

the uſes can be fed. This conſtruction. has 

- taken place, when the ſerſin has been trans- 

ferred to one perſon, and the-w/e to be de- 

ev xived out of that ſeiſin has been limited to 

another: which uſe is denominated a ſtatute 

«ſe, in contradiſtinction to a uſe declared to a 

* releaſee or feoſſee, which is a common law 25 


TW, 


But where a conveyance by leaſe and releaſe 

or feoffment is made to J. S. and his aſſigns, 

| khabendum to him and his aſſigns, . to the uſe 

of him the ſaid J. S. in tail, though here the 

limitation of the w/e in tail would be void, ads 
ariſing out of the ſeiſin of the previous eftate 

for life of J. S. yet, as this % in tail, ſup- 
poſing it to be limited out of a /e in tail; 
could not be executed by the ſtatute, becauſe! - 
declared to the releaſee or feoffee hitnſelf; it 
ſeems J. S. ſhall in this caſe take an eſtate” 
tail, not by way of limitation of a %, but in 
courſe of poſſeſſion at common law, in the ſame” 

manner as if a feoffment were made to J. S. 
for life, habendum to him in fer; this, by the 
rules of the common law, would give J. S. an | 
eſtate or poſſeſſion in fee ſimple -. 3 = co.Litt.aggt 


Thus, in the caſe of Jenkins v: Young "OE 

where one M. gave 15 lands to E. R. and 3 143. 

his wife, habendum to the ſaid baron and feme | 

(which limitation after the habendum would 

give an eſtate for the lives of the baron 

and feme by the common law) to the w/e of 

them, and the heirs of their two bodlies; and 

for want of ſuch ifſue, remainder to E. M. 

and his heirs (which laſt limitation was clear- 

ly void, by way of limitation of an uſe, for the 

reaſons juſt given); the queſtion was, Whe- + 

ther the baron and fenie had an eſtate }ail, or 

but an eſtate for their lives? It was argued, 

that the eſtate, out of which the uſe ſhould * 

ariſe, was but for their lives, and the uſe 

could not make the eſtate larger than tlie 

limitation of the ſeiſin: but it was held, that 

there was a difference, where an eftate is 

limited to one, and the w/e to a franger, for 
. there 


„ 


there the uſe. ſhall: not be more than the 
eſtate out of which it is derived: but not 
when the limitation is to two, habendum to 
them, to the uſe of the heirs of their bodies, 
for this is no limitation of the ſe, nor is it 
executed by the ſtatute; but it is a limita- 
tion of the eſtate to them and tlie heirs of 
their bodies by the courſe of tie common 
lam: and it ſhall: be taken as a limitation to 
them and the heirs of their bodies, remain 
der to the other, and the heirs of the other, 
that the deed: may be: conſtrued according 
te the intent of him, who made it. 
If the grant in this caſe had been to te 
baron and Fema for their lives in the premiſſer, 
halendum to them in tail, to the . of them 
| in tail, there-could have been no doubt; but 
N ttmat the Habendum would t have enlarged the 
Co. Lit. agg. eſtate for lives given by the premiſſes b. But 
1 the difficulty was, that ;both»the-premyſſes and 
« Cro car 21. the habendum only gave an eſtate foriſiin lives. 
o car. ads. However;. the: judges ſaid a, that as tlie limi· 
tation of the ue and the laud was to the. ſame : 
perſons, it was like a limitation of the land 
itfelf, and as if it had been ſaid, habendiim o 
tum and to the heirs of their bodies, 
The. principles laid.down in the above caſe 
of Jenkins v. Young ſeem to favour the ob- 
ſexvations, which were hazarded in a preced- 
ä ing diviſion of this eſſay on the eaſe of 
' Sopra, 143. Cooper: v. Franklyn r: for I cannot ſee how- 
15% 15!- tte declaration of the uſe in eg when the 
Juabendum only gives a ſeiſin in tail, can 


—y 4.8 
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transfer a determinable fee to cgſtuique uſe, an rel 
more than a limitation of a uſe in tail to be the 


derived out of. the eſtate of a feoffee 1 | le 
RP | 9 | - 


f 


thr). 


8 = 7 1 ef 112 


ite fi He, 6, can enlar ge that, ſei Fig for 13 
into al eftate i in tail, which Jatter paint, as we. 
have ſeen, was clearly ſet ettled in the 5 of. 
| Jenin v. Yung, n 

It has been, doubted 1 Naeh W 
1 2 reſulting # e on. the conveyance by leaſg. 
and releaſe z that is ta ſay, if a bargain and 
fale in Sen en of money is made to J. 

5 for 4 year, and then a ngleaſe is made to 

him in = without ke further conſideration, 
or PA tak of, the. uſe, Whether, i in this 
caſe the uſe will n to. the releaſor? ;.. --; 

Thus, where H, brought gpvenant as dle hege, 
ignee of a, reverſion, and ſhewed. that the . 
leffor, in confideration of five ſhillings, bare 3 ww: $1. 
gained and fold to B. for a year, and aften- ners. 
wards releaſed ta him and his heirs, wirtute © 3? 
quarundam indeutur . barganiq venditionis es 
relaxationis; necnon vigore\latuts de Abus, Bc. 
he was ſeiſed in fee: and it was objected,: that, 
thy uſe muſt he intended to the releafor and 
his heirs, becauſe no deen of the te · 
leaſe, nor expreſs 1 appeared by the plead- 
ing. ere weg e! 8 e 

It was argued in thi caſe, that th there could y Moa: 74. 
be no reſulting. uſe on 1a- leaſe 3 | 
that nothing paſſes to the leſſee jn i 
but by way of enlargement of the eſtate — 3 
ſuch lefſee,; for it does not operate tc give a 
new eſtate of the reverſion, hut to encreaſe 
wa in poſſeſſion, according to the words 
of it: ſo it does not work by, mergen of the. 
fit intereſt, but I enlarging it: that if, the. 
releaſe. does enure only 'Y "a be the eſtate; 
the intereſt enlarged mu be te the uſe of * 
=, or it cannot be ſaid to be an 

E b 2 x of 
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of it: that if the practice had not e 
t6 the contrary, it were very odd to limit the 


uſe of a releaſe to any but the' leſſee; for 


which reaſon 1t is, that we find it expreſſed 
in the clauſe in the leaſe, on which the leſſor 
intends to build his releaſe, that the intent of 
the leaſe was to paſs an eſtate by releaſe up- 
on it, for the benefit or uſe of a third per- 
That it would be aud to os, that my 


; conveyance ſhould have no other operation 


but to extinguiſh or merge the eſtate, which 


the grantee has already, in order to have it 


brought back to me; and what need could 
there be of ſuch a way? If the party had 


any ſuch intent, it might ſoon be done by 


2 ſurrender. 
That if it had been pete in the deed 


of releaſe, that he had already made him a 


leaſe for years, and that for the enlargement 
of that eſtate he made the releaſe, there could 
be no doubt but that it would be to'the uſe 
of the releaſee ; and there is no difference be- 
tween the caſes, ſince this releaſe, in its own 


nature, enures by way of enlargement: be- 
fides, here is alſo a valuable confideration ; 


for the leaſe and releafe being but one con- 
veyance, the five ſhillings, expreſſed to be the 


eonſideration of the teaſe, ſhall be participated. 


to the releaſe; and alſo the acceptance of the 


releaſe is in its own nature a conſideration, 


for it implies an alteration of the eſtate of the 
leſſee, which, to conſent to, is a conſideration 
moving from the leſſee; and the only motive 


of the leſlee's parting wich the old eſtate was 
to . a new one. STE. 


On 


= 8 == Xe 


. 
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On he a ſide it was n _ befors Vides Rays ) 
the ſtatute” 2). H. 8. C. 16. if A, made a 
feoffment, levied a fine, or ſuffered a reco- 
very, without a uſe declared, and without any 
conſideration, the feoffee, e and re- 
coveror ſtood ſeiſed of the ſaid lands to the 
uſe of A. That ſince the ſtatute of Hen. 8. 
the law as to this matter is not altered: for 
the ſaid ſtatute only intended to execute the - 
uſe to the poſſeſſion,” and by that means to 
_ deſtroy the uſe; but it did not intend to 
make any other thing paſs by the convey - . 
ance than that, which paſſed before: that 
there was the ſame reaſon that the uſe 
ſhould not paſs in a releaſe without any de- 
claration, or expreſs declaration, as in a 
feoffment, fine, and recovery; becauſe the u/e 
and eftate are diſtin, and though the eſtate 7 Mod. ” 
paſſes, yet the uſe does not, without a conſt  _ 
deration or expreſs limitation of it; and they 
are as much diſtinct things | in a releaſe as in 
any other conveyance : and the precedents 
are, that when a releaſe is pleaded, there al- 
ways mention is made of a eonſideration or 
expreſs uſe. 2 Saund, 11. 277. 2 Vent. 120, 
Co. Ent. 264. 220. 474. - 
To the objection, that this releaſe ! vis 4 : 
by way of enlargement of the leaſe for a year, 
and therefore would participate of the conſi 
deration of it, and that the leaſe and releaſe 
made but one conveyance, it was anſwered, 
that though the leaſe and releaſe made but 
one conveyance as to-the paſſing of the fee, 
yet they were in truth diftin# conveyances, 
and had different operations, the one by the 
ſtatute of uſes, and the other by the N 
aw; 


2 · Q 774444 ²˙ w 


TS) 


law: chat as to what is faid, that the a 
enures by wayrof. enlargement of the eſtate df 5 
he leſſee, it is true, that it gives him a 
greater eſtate than he had before, but that 
notwithſtanding it deftroyed the eſtate for 
years by merger; and it cannot participate 
of the "confideration eontained in the leaſe, 
which is-perfeQtly-diſtinQ+ To bo 
| However, Holt, C. J. without conſidering 
Vide a Salk. the operation of the conveyance, and admit! 
678. ting that there might be a refalting uſe on it, 
held, that the maimer of pleading tlie releaſe 
as above, to the releaſee, was good; and 
that if a feoffment be pleaded in the ſame 
manner, without ſhewing the uſe or conſide- 
ration, with an averment virtute cujus the 
feoffee was ſeiſed, the uſe ſhall be intended 
. be oy the feoffee : that that was the ſorm' 
_— of pleading before the ſtatute; and the ſtatute 
Ne F but rather confirmed this 
JJ Tu 
Notwithſtandi "the ingenious os 
made by the coun el for the defendant in the 
above caſe; viz. as the extinguiſhment or 
deſtruchion of the eſtate of the bargainee was 
a ſufficient conſideration to carry the uſe to 
00 releaſee, when no declaration or pecunia- 
ry conſideration appeared in the releaſe, and 
at all events, that the. releaſe participated of 
the conſideration in the bargain and ſaſe for 
a year, yet Lam inclined to think, that chere 
may well be a reſultrag uſe in fee upon this 
conveyance, partly qu account of the reaſons 
gero ven in a former plage, but principally from 
. -"- learned arguments of the plaintiff s coun- 
N in 1 the e N 8 1 _ 1 * 


* 


4 | | 


do I, 08 nn ne EP ͤ be Eh cated 
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nderſtood by the ger 
tlemen of the profeſſion, that if a releaſe s 


be pretty. generally underſtood by t Y 
made in fee without any conſideration or e 


preſs declaration of the uſe, it will reſult ts the 


releaſor, and of courſe be executed by the 


ſtatute. Lord Hardwicke, in the caſe of 


| Loyd v. Spillet*, conſidered the conyeEyance * Bars cha. ep. 
by leaſe and releaſe in exactly the ſame light 
as that by feoffment with reſpect to a reſulting _ 
uſe ; and though he held, that either an ex- 
preſs declaration, or conſideration however 


trifling, would carry a uſe to the releaſe, 
yet the whole tenor of his SE gives us 
reaſon to believe, that he took 


* 


-ALQN TO it to 4 a ſet- 
tled point, that, without the one or the other, 
the uſe would reſult to the releaſor, 25 


Powel, in the above caſe of Shortridge v. 


| Lamplugh, doubted whether there could be 


a reſulting uſe in fee upon a leaſe and releaſe; 
and put this caſe, # a. leaſe be made for forty 
years, and a releaſe thereupon, . opt 
deration or declatation of any uſe, ſurely, ſays 
lie, it cannot be intended to the uſe of the er 
or releaſer, for the very extinguiſhment of th 


and thereby to transfer a ſeiſin in fee' to the 


releaſee, to ſerve either expre/s or implied uſes, 
and to make the eſtate of the releaſce ke 


eſtate of the leſſee is a good cohſideration. 
With reſpe& to this cale, I can ealily. be- 
lieve, that the extinguiſhment of an eſtate 
for forty years is a good conſideration! to 'car- 
ry: the uſe. to the releaſee; but" ſurety. the | 
reaſons of that caſe cannot apply to the ex- 

tinguiſhment of an eſtate for fix months or a 
 year,, which eſtate is-purpo/ely created in or- 
der to receive a releafe of 3 inheritance, 


* 
1 


bo 


+ 77 
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that of feoffee) a mere inſtrument to ſerve 
the uſes. 
I muſt here e that both Holt and 
Powel agreed, that if a particular uſe were 
+ Jinited da the relcaſe, the reft of the uſe 
Nod. 77, would reſult back *; which ſhews us, that, 
ff ye eyen admit, that there cannot be a re- 
5 5 uſe in fee upon a leaſe and releaſe, that 
there may, notwithſtanding, be ſuch an one 
of a leſſer eſtate, and therefore, at all events, 
we ſhould be careful in the declaration of the 
whole of the uſe. Now, if lands are conveyed 
to A. in fee, by leaſe and releaſe, to the uſe 
of B. for life, it may be aſked, why ſhould 
the reſidue of the uſe, after the limitation of 
it to B. for life, reſult to the releaſor, if the 
conſideration in the firſt inſtance would not 
admit of -its reſulting without ſuch lIimita- 
tion? However, by the better opinion, it 
| ſeems that there may he a reſulting uſe after 
the limitation of a particular eſtate, although 
there be ſuch a conſideration i in the deed as 
would prevent a reſulting uſe without ſuch 
limitation, becauſe it is the intent of the pr | 
* Supra, 135 ts ties which directs the uſe in ſuch caſes". 
May con. 33 We find it laid down by ſome authors ” as 
: Wood a Red rule, that if there be no conſideration 
76. 
7755 or expreſs declaration in à releaſe, the uſe 
- will reſult to the releaſor: but however. Juſt 
(and I really take it to be ſo) this polition 
may be, yet, as. the writers wha aſſert it do 
not cite any authority for its ſupport, I muſt 
only offer i it as an opinion, and not as an au- 
thority. | 
5 Though a leaſe and elects by a perſon, 
Who i is ſeiſed in fee, has the ſame en 


as 


F 


1 


2 1 
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as a feoffment in transferring a ſeiſin in ſes 


to the grantee, which ſeiſin is ſuch as Will 
ſerve uſes declared to different perſons, and © 
made to ariſe at various times and manners, 
yet it has not the ſame or ſo forcible a power 
as a feoffment with livery in creating eſtates 
. by wrong, or in paſing a greater eſtate than 
- the grantor is in poſſeſſion of or entitled to. 
Thus, a leaſe and releaſe cannot create a di/- 
ſeifin. Indeed, this quality of creating a diſ- 


ſciſin is, as we have ſeen before *, peculiarly = sep, zag, 
annexed to the conveyance of feoffment,, on 
account of the very powerful operation of 
the very. _ 3 3 


* b 


This conveyance by leaſe and releaſe (I + 
mean particularly the releaſe) operates by 
previouſly transferring the lawful or righiful 
poſſeſſion of the releaſor: therefore we may 
apply in this place, with reſpect to its force  . 
and operation in conveying eſtates, What 
has been ſaid in another place concerning a 
bargain and fale in producing a diſcontinuance, 

It was before obſerved , that no alienation, » Supra, 
which is not made by very of ſeiſin, or ety noe te | 
what is equivalent to it, can work a diſcon- | 
tinuance. Now, the acknowledging a fine f 
record, and the judgment to recover in a 
common recovery, are ſuppoſed to be equal to 
the notoriety of the livery, But a leaſe.and 
releaſe is not attended with any of theſe cir-  - 
cumſtances : its very name tells us, that the 
releaſor can only grant or releaſe that, which 

| he lawfully is entitled to: for the releafor _ 
can only releaſe all his own right and mMtereſt, u go. 


+ — 5 


but cannot that of another perſon. There: 
fore, if a tenant in tail leaſes or bargains and 
EE ſells 


» Litt, f. 606. 
98. 608. 
| ® a Salk, 619. 


Þ 3Co. 84. b. 
cites 24. E. 3. 
28. b. 
Ptowd. 557. 
8 10 Co. 98. a. 
fopra. 


4 Yith ſ. 601. 


Lit. ſ. 466. 


n 


ſells to J. S. for the term of a year or y ea 


and then releaſes to J. S. all his ule pad | 
3 in thoſe lands, habendym to J. S. and 
is heirs for ever; this releaſe can work no 
diſcontinuance, but after the death of the te- 
nant in tail his iſſue may enter, becauſe he 
could have 10 right to grant or releaſe their 
intereſt *. According to the doctrine of 
Holt, C. J. in Machil v. Clark , it ſeems, 
that the releaſee would in ſuch a a1 have a 
baſe fee, not determined nor determinable 
till the entry of the iſſue: and of courſe his 
wife would be entitled to dower b, and be 
would be diſpuniſhable for waſte ©. How- 
ever, if a tenant in tail annexes a warranty 
to his releaſe, that releaſe and warranty will 
produce a diſcontinuance of the eſtate tail 4, 
Here too we muſt diſtinguiſh. between a 
releaſe, which operates by mitter le droit, and 
a releaſe by way of enlargement. The Jatter, 
we perceive; can neither produce a difſzifin 
nor a diſcontinuance ;, but, with reſpect to the 
former, if a man ſeiſed in fee be difſeiſed, 
and releaſes to the diſſeiſor all his right in the 
lands. fo difſeiſed, this releaſe operates by 
mitter le droit. and completes the title of the 
releaſee e; for in this caſe the poſſeſſion. is in 
the releaſce, and the right to the fee 1n the 
releaſor ; and the union of the right to the 
poſſeſſion gives the releaſee a 71g htful eſtate 


| inſtead, of the wrongful one, which he had be- 


r Butl. noje x 
Co, lin 4239-24 


fore the releaſe; and in this caſe the noto- 
Koi the. diſſeifin, i is. equivalent to the li- 
very. 

As a leaſp and releaſe only operates upon 


. the 5 * law fully part. 1 N it 
fol lows, 


cog 7. 


follows, that it cannot, when made by a 

nant for life, 5 paſs 'Or a wh ay a nt © 
eſtates limited Etter Ks eſtate for ife. There- : 
fore, if A. be tenant for life, with remainder 
to his firſt and 6ther ſors, and befo re the „ 
of any ſon 'A? conveys by " leale 1 relea 

to J. S. in fec, this W — | made 
in fee, cannot deſtroꝶ or diveſt any o che r | 
mainders in contingency; for it only t CY 
fers an eſtate for Ne to the "releaſe, w 

eſtate is capable of ſu apportitg th the nia | 
limitations s. 80 too, if a teriant for life, . 3 Ww. 5 
a power in groſs aniiexed to His eſtate, as | 

er to make a jointure hm n ufter-taken 

ile, ora power to make leaſes to Same 

after his death; conveys by Leaſe and N 
in fee, it does not deftly the Power; for by 

the conveyance only his eſtate for life paſſed, 

and the execution of the power does not fall 

within the compaſs of the life eſtate b. v Supra, 291» 

Front the ſame. principle ve may likewiſe * 

conclude, that if a tenant for life executes a | 

leaſe and releaſe to B. in ce, that act does not 

incur à forfeitüre of his life intereſt: for a re: 

mainder: man or reyerſioner cannot enter for 

a forfeitute,” unleſs the tenant, b) a tortjous 

act, enlarges his particular eſtate: "Now, by 
the leaſe ane releaſe, nothing but an eſtate 

25 life PLN which he lawfully r ray. trans: | 

er. A . 

The conveyance by leaſe and releaſe bas 
been found more convement than "that of 
feoffment, becau ſe, to Perfect a Teoftment, 
there ſhould be an actual entry by the feoffee,” 
whereas the poſſeſſion. is wean th in the re- 
leaſee by the TY of, mer Ratiite of uſes, 


Li) E* 


ads without 


5 
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| vithout the neceſlity of making ſuch — x 

So too, upon exchanges, the parties 

wo no freehold in deed or in law in them; 
unleſs they execute the ſame by entry, and 
therefore, if one of the parties die before the 

13 exchange is completed by ſuch entry, the 

b 25 exchange i is entirely void i. But if ſuch ex. 

change be made by a leaſe and releaſe, the 

trouble and inconvenience of an actual entry 

is avoided, for the ſtatute executes the 2 

5 ſeſſion, and all the incidents to an e 7 

Ar at the common law are preſerved *. _ 

fol. 276. 4. I ſhall preſent the reader with the form of a a 

| conveyance by leaſe and releaſe. to a pur» 
chaſer, and his truſtee, to bar the wife of mn 


Pn of her Os: 


THI SD Jndenture, made, a Say 


| . tween George Groſs, of in the county 
of Middleſex, eſquire, of the one part; and 
Henry Howard, of _ __ © gentleman, 


and John James, of the ſame place, linen-dra-. 
per, of the other part; M itnegseth, That 
= ſaid G. Groſs, in conſideration of five ſhil- 
ngs of lawful money of Great Britain, to him 
in Fand paid by the ſajd H. Howard and John 
Tg at or before the enſealing and delivery 
of theſe preſents (the receipt whereof is here 
by acknowledged) and for other good cauſes 
and valuable conſiderations the ſaid G. Groſs 
hi moving, bath bargained and 2 
| ap 


EE 

and by theſe preſents doth bargain and fell 
into the fad H. Howard and J. James, 
their executors, adminiſtrators, and. affigns, 
all thoſe the ſaid meſſuages or tenements, 
lands, and hereditaments (here the parcels 
ſhould be deſcribed, as in the RELE ass) together 
with all and ſingular the meſſuages, houſes, 
out-houſes, edifices, buildings, barns, dove- - 
houies, ſtables, ' yards, gardens, orchards, 
lights, eaſements, ways, waters, watercourſes, 
commons, commodities, privileges, emolu - 
ments, advantages, hereditaments, and appur- 
tenances whatſoever, to the ſaid meſſuages 
or tenements, lands, hereditaments, and pre- 
miſſes, belonging or in any wiſe appertaining, 
or accepted, reputed, taken, or Known, as 
part, parcel, or member thereof, or belonging 
to the ſame, or any part thereof, and the re- 
| verſion and reverſions, remainder and re- 
mainders, rents, iſſues, and profits of the ſaid 
premiſſes, and of every part thereof, To have 
aͤnd to hold the ſaid meſſuages, lands, tene- 
ments, hereditaments, and all and ſingular 
other the premiſſes hereinbefore mentioned, 
of intended to be hereby bargained and ſold, 
and every part and parcel thereof, with their 
and every of their rights, members, and ap- 
purtenances, unto the ſaid H. Howard and 
J. James, their | executors, ' adminiſtrators, _ 
and aſſigns, from the day next before the day 
of the date of theſe preſents, for and during, 

and unto the full end and term of one whole 
year from thence next enſuing, and fully to 
be complete and ended; yielding and paying 

therefore the yearly rent of one 0 5 | 


at the expiration of the ſaid term, if the 1 1 5 
1 ene een, 


(384) 


ſalt he ? filly demanded, i as f 
and ES that by virtue o of thele p Pickett, 
and'of Se ſtatute | or. i Head ant uſes ng 5 


| is, fo "ths uſes, 9 bis x 
| thi > eaſy EE to be declared by another 
indenture of three. parts, SI Prepar- 
ed, and intended to be dated. the day next. 
after the day of the date hereof. In witneſs 

whereof the parties hereto their hands and 

ſeals 2 ſet, the N and year firſt above 


3 


The ae i fer 


this OY 61. FED ite oh 
the day of (to be dated the *y after, | 
the day of the date of the hargain and 25 e for a 
year,) &c. &c. etween Georg Groſs, of : 
15 In the county o Middleſex, 8 
eſquire, of the firſt part; Henry Howard, of 
in the aforeſaid county, gen- 0 
tleman, of the ſecond part; and John Janes . i 
of the faite place, linen-draper (a truſtee, 1 
nominated by and on the ral of the aid | If 
H. Howard) of the third p Uthereas. h 
the ſaid H. 7 5 ard. hath ee and fu 
80 «hea with tlie aid: G. " Gtoſs for the abſo- ſe 


lute 


— . 
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Jute purchaſe of the meſſtiages er tenlements, 
lands; and heredirarhents hereinaftet mention- 
ed to be hereby granted and releaſed for the 
ſum of £.3000, of lawful! money of Great 
Britain; Mos this Jndenture witnet-! 

ſeth,. That in putſitarice of the” ſaid recited, . 
agreement, ard in conſideration of the ſum g 
$.3000, of lawful* money of Great Britain, Cooldctatios. 
to the ſaid G. Groſs in hand well and truly 
paid, by the faid H. Howard, at or befbfe 
the ſealing and delivery of-theſe pteſenits, the. 
payment and receipt of which fald ſum o 
. 3000 (being in full for thie abſolute pur 
chaſe of the ſaid meſſuages ot tenements, 
and hereditameits hereinafter mentiotied, and 
hereinafter ' granted and releaſed, or-exprefſed. - - 
or interded ſo to be) he the ſaid *Ceorge; 
Groſs doth hereby acknowledge, and theresk,, „ 
and from tlie ſame, and of and from eyery 
part thereof, doth acquit, releaſe, and dif- 
charge the ſaid H. Howard, his heirs, exe- 
cutors;- adminiſtrators, and aſſigns, and every 
of them, for ever, by theſe preſents a; and * vide ſap, - 
alſo for and in conſideration of five ſhillings =o * 
of like lawſul money, (A) at the ſame time foe the cc 


* 


2 3 ] — £ 2 0 


[7 * £5 "= bs 


(A) It is uſual to make a truſtee 'pay five" 
or ten ſhillings; or the like, which 0 rig 
tion, without any particular declaration of the © 
| uſe, wouldof itfelf carry it to him: however, 
if tlie uſe is expreſsly limited to him after tlie 

bein dun, ien there is us necety Tor an, 
baker conſideration, as we have already 


F 


«41 


* 
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the faid J. James (the. receipt whereof is 

| hereby acknowledged) he the faid G. Groſs 

at the requeſt, and by the direction and ap- 
pointment of the ſaĩd H. Howard (teſtified by 

| his being a party to, and ſealing and deliver- 
Grant and tee Ing theſe preſents) bath granted, bargained, 


ae. fold, aliencd, releaſed, and confirmed, (B) 


and by theſe preſents Doth grant, bargain, 
ſell, alien, releaſe, and confirm unto the faid 
H. Howard and J. James (in their actual 
Poſſeſſion now being, by virtue of a bargain 
and tale to them t ercof made by the faid 


S8. Groſs for the term of one whole year in 


cConſideration of five ſhillings to him paic by 


e e te the ſaid H. Howard and J. James, in and 


bar a year. by. one indenture, 5 date the day next 


belore the day of the date hereof, and by 
force of the ſtatute made for transferring uſes 


into poſſeſſion) and to their heirs and 957 5 


all thoſe the ſaid meſſuages, lands, &c. (Aer 
the parcels ſhould be particularized) together 
with all the out-houſes, edifices, bann, 


5 F 5 33 5 ny 
hoſt proper, and fignificant 
words for a. releaſe, are temiſe, releaſe, and 


n | . | 
4 , quit claim, and are uſed by Littleton : how- 


ever, there are other words, which will an- 


co Lau. x64. ſwer the purpoſe of a releaſe*. Therefore a 


5 releaſe may operate by the words grant, bar- 
1 gain, ſell, agu, and confirm, without either 
Sent. 6, the words femiſe, releaſe, or quit claim e. 

5. C. deed the word grant alone may amount to a 
LY feoffment, grant, gift, leaſe, releaſe, confu- 
d. Ce. Lite get. mation, or ſurrender % 1 


1 
7 
| 
{ 
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barns, dove houſes ſtables, yards, gardens; 
. orchards, lights, eaſements, ways, waters, 
watercourſes, commons, corhmoditjes, pri- 
vileges, emoluments, advantages, heredita- 
ments, and appurtenances Þ whatſoever, to * Vide fupta; 
the ſaid meſſuages or tenements, lands, here- n 4544 
ditaments, and premiſſes belonging, or in any hing: as ars 
wiſe appertaining, or accepted, reputed, "ent 
taken, or known as part, parcel, or member 
thereof; or of any part theieof, and the re- 
ee and reverſions, remainder and re- | 
mainders e, yearly and other rents, iſſues, and * Supra, 488. 
profits of all and ſingular the faid premiſſes, 
and alſb all the eſtate; right, title, intereſt; 
uſe, truſt; property, poſſeſſion, benefit; claim, 
and demand whatſoever, both at law arid in 
equity, of him the ſaid G. Groſs, of, in, to, 
or out of the ſaid meſſuages or tenements, 
lands, hereditaments, and premiſſes hereby 
granted and releaſed, or expreſſed and in- 
tended ſo to be, and every of them, together 
vuith true and atteſted copies of all deeds, 
evidences; and writings comprized or men- 
tioned in the ſchedule hereunder written, the 
firſt of ſuch copies to be made, written, and 
delivered by and at the coſts and charges of 
the faid 65 Groſs, But the ſecond and all 
future eopies thereof to be made, written, or 
taken at the reaſonable requeſt, coſts, and 
charges of the ſaid H. Howard, his heirs or 

aſſigns; To have and to hold the ſaid meſ- — 
ſuages or tenements; lands, hereditaments, 
and premifles hereby granted and releaſed, or 
mentioned and intended ſo to be, and every 
part thereof, with the appurtenances, unto the 
laid I. Howard _ James, their we 46 

ol 


\ | 5 386 4 : 
and aGgns, O) to the "IO and to and for 
ane r n upon the truſts 


here 
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© It is tics HER to , kmit "HP 
7 ada the eſtate, which the releaſee is in- 
tended to take; for a releafe in this reſpect 

has the fame conſtruction as a feoffment: 
therefore, if A. bargains and ſells to J. 8. 
for 4 year, and then releafes to him, without 
_ expreſſing the releaſe to be to him and his 
FFF 
y in this cafe only take an eſtate for life, for 
be. want of fuffcient words. 10 convey to hin 
| hon Er the mheritance *. - 
It may not be unacceptable i in this place 
to offer a few obſervations on the different 
powers of the premiſes and the habendum, 
when both limit diſtinct eſtates, and in ſuch 
Hmitation are both repugnant to and incon- 
fiſtent with each other. The limitation of 
the eſtate of the grantee ſhould be the ſame 
in the premiſes as in the habendum; and it is 
the deviation from this rule, which has given 
riſe to many nice diſtinctions reſpecting their 
different operations. I ſhall therefore endea 
. vour to point out a few rules, which we muſt 
obſerve in thoſe caſes, where the premiſes 
and the habendum differ in the limitation of 
the eſtate of the grante. 

Furſt, then, it may be deemed an eſtabliſh: 
ed rule, that where there is no eſtate expreſſed 
m-the premiſes (in which caſe the law will 
adjudge the grantee to have an eſtate for life 
by implication) and there is an expreſs mit 

limit 


„ 


beriet e dncinted of 4 
2 that is to ſay; to . 
3 8 C | EEE. 


* 


limited * the PRI, the as 
Tight 5 the implied eſtate created by 
the. prone Thus if lands or rent e. Littörsz. 
ed to J. 8 „ to him 
r years, or at will he premiſes 
j. S. takes an irfiplied eſtate — life; but the 
habendim abridges r op eſtate for 
years, or at will s. if the 44. + 8 Co. 184. 
_ bendum is void (and ee bendum} 
yet the implied eſtate for life — by the 
premiſes ſhall not hold g pr ney _ ine ws 
_ preſs eſtate. 2 i haben, the ik 
ſuch eAprefe eſtate ogether n ind 2 
effectual. ET: lands are given to 
1 generally by the premiſes, habendum after 
the death of the g rantor to A. in fee, in tail, ef 
or for life, in this caſe the whole deed i 
void, for there can be no eftate of freeho 
made to commence in futuro, and the implied 
_ eſtate for life in the eee cannbt 2 8 
a grant to n ently in poſſeſſion . 
But then if bw. „ eſtate limited © on ee 
to A. for life, or in fee by the premiſes, has Cro. je 376 
bendum after the death of the grantor to A. 
for life ar in fee, in this caſe the habendum is 
void, and A. ſhall take a preſent eftate by: 
the premiſes l. iz ter. 335. 
Sd it is a rule, that . i an eg. K | 
preſs eſtate limited in the Premiſes, and an Vide 2Roli.av, 
eſtate is created by the habendum in abridg- 55. 4. 
ment of, inconſiſtent with, and repugnant "the Moor, tha, pl | 
1236, : 
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uſe of fuch perſon of wi "x for ſuch ellate 
a e intereſt * OR, 1 to and 


for 
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"thy eſtate limited/i in the — * 45 eue 
the premiſes ſhall be good, and the habendum 


void. Thus if a man conveys lands to J. S. 
and his heirs, habendum to him for life, here 
J. S. has an eſtate in fee by the 1 and 


* 8Co 56 b. the habendum is entirely void 
2 Co. 44. a. 


80 too if 


tor; in this caſe the habendum is wholly 
void, and the grantee ſhall. have the term 
ee immediately |; for when the grantor diſpoſes 


"ry 171. of all his term expreſsly 1 in the premiſes, he 


manifeſts an intentien of not reſerving any 


part of it to himſelf, which intention could 
not be effected, if the grantee's intereſt 
was te take e inte the death of the g 


grantor. 


However, we are to r with reſpeck x 
to this laſt rule, that whenever a ceremony 
or formality. is requiſite to the perfeclion of 
the eſtate, limited in the premiſes beſides the 
delivery of ihe deed (ſuch as livery of feiſin), 
and no other ceremony is neceſſary to com- 


i $ 


a man grants and aſſigns all of his term to A. 
| habendum, to him after the death of the gran- 


plete the eſtate limited by. the habendum 


than the mere delivery of; the deed, in all 


ſuch caſes the habendum ſhall ſtand, and the 


4,» premiſes be void. Thus if A. grants an 


eſtate.to B. and his heirs, habendum to B. 


for years, here the habendum ſhall- abridge 0 


the eſtate in fee given by the premiſes into 


| - jt 
w Co. 44. a an eſtate for S603: The reaſon 1 this con- 


ſtruction 


1 


1 


„ 4% 55 
for ack” NPR * purpoſes, and in ſuß 
mann e . faid | ; Howard, | 


8 * 3 8 5 5 
8 $ N * 3 - « 6 LK We "$4 2 L * * 2 4 
LARS Ty 525 = * 1 3 3 1 . N 
8 * 1 * * 4 3 11 2 * 8 ” 4, K 2 £ FT * 1 61 8 IgE _ $4 5 a 3 


N . 


2 _—_ * — 


— 9 ** » by 
. Zo 


3 rag hy Wh 8 aan _ 4. 


geed. the eſtate for years limited by the ha- 


bendum is perfected; whereas there is ano- 
ther proceſs (viz. livery of ſeiſin) required to 


yeſt the eſtate of freehold: ſo. that when, = 


has the eſtate for years onee veſted in him. 


no ſubſequent ceremony can diveſt it out of 


bim. This evidently depends upon the ac-. 
tual priority of = delfvery of the deed to the 


livery of ſeifin :. for if after the deed is deli- 


vered, livery of ſeiſin is properly made, the 
| livery. and the feoffment will be reckoned as 
one entire act, and have relation to the deli- 
very of the deed, as bein all executed at one 
and the ſame time a. Th 
| 1 may be dae on a bargain and ſale. * 
hus if A. bargains and ſells to B. and his 
heirs, habendum, to him for years, here the u/e 
of the term of years veſts in B. by the mere 
delivery of the deed, but to complete the 
bargain and ſale of the freehold another cere- 
mony is requiſite, viz. an inrolment o, There- 
fore the inrolment in this caſe, like livery 44 
of ſeiſin in the caſe of a feoffment, comes 
too late to diveſt the eſtate for yeats veſted 
in B. by the delivery of the deed, But 


the reaſons. of ma conſtruction; do not, 1 


apprehend, apply to the conveyance of 
leaſe and releaſe: for in the firſt place the part 


of this conveyance, which is denominated the 


lege, is not properly ſuited to pals a term 


- 


e ſame conſtruction * be. 17 * 


3 


"__— _ to 


by an) y deed or Pry 
5 Vrfting, to be fealed and deli 
por him in amps of, and atteſted by two 


or more credible witneſſes, or by. his laſt 


ment or inifir= 1 


will and teſtament j in writing, or any 2 . 


ing im the” rec rh of and ain, 0 2 . 
1 7 
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of Ns: . Miſe if _ Nals to 0 B. ber be N 

year, and then releaſes to him for ten years, 

B. will indeed have an eftatefor eleven years, 

but then his prior eſtate for one year is 55 PE. 

merged or couſumed by the acceſſion of the 

greater eſtate for ten years, but during the 

cContinuance of the one year he holds by vir- 

7 Vide |.» tue of the firſt Teafe, and not of the releaſe? : 
Vabeg: whetens, if in this caſe A. had releaſed” the | 

groves , freehold or inheritance to B. the leſſer effate 
another, Cre, - Wold be drowned in the greater, as we have 

* 3% already noticed. In the next place, if a man 
{ Leon. 303. 5 95 by feafe and releaſe to B. n fee, 

32, 323 Fabenttum to him Ir years, here, as the fre as 

6 well' as the term of years may veſt in B. by 2 

the mere delivery of the deed (for by this 


conveyance the ufe and poffeſſion veſt in the - 


releaſee without the e either of hvery 
2, ſeilin, or ronment); and as the law 67 2 
that every grant ſhall be taken nt N 
aint * GRANTOR, B. then will ve IP” 

Þ: te in fee by the premiſes, and the habendum = 
will be void, accofein to the rule we have 


been juſt obferving. too upon the ſame . 


| principle, If one grants. a rent in ee, ora 
5 feignory to J. S. and his heirs, habeudum to 


Him fo 8 15 W in his 


caſe 


þ 55 
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| his laſt vill and teſtament, ot any; codici 


thereto, to be ſigned, ſealed, and publiſhed |. 


4 * 
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caſe another ceremony. was requiſite beſides | 


4 
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the delivery of the deed, viz,  attornment, yet 


as that ceremony was as necellary upon the 


grant of s rent in eſſe, or a ſeignory to create 
an eſtate for years or for life, as an eftate 
in fee, the habendum in ſuch a caſe is void 
and repugnant, and the premiſes, ſhall 


* 


ſtand 4. 


TR 5 42 Co. 24. 8, 


This rule, which we have mentioned, vir. 


that where the habendum is repugnant to, or 


inconſiſtent with the expreſs eltate limited in 
the premyſes, the habendum is entirely void, 


was evidently eſtabliſhed in favour. of the 


grantee, and to the diſadvantage of the gran- 


tor, Thus, in the caſe put above, where an 
eſtate is given to A. and his heirs, habendum 


to him for life; in this caſe, A, having an 


expreſs eſtate in fee-limple given to him by 


the premiſes, the grantor is not permitted to 
take away that eſtate by the habendum, which 


he has already parted with by the premiſes, 


and thereby to abridge the limitation n fee 


to an eſtate for life. But the reaſons, of the 


above rule fail, whenever the grantee's. inte- 
reſt is enlarged by the habendums,. even where 


there is an. expre/5 eſtate limited to him 


the premiſes, Therefore what has been 4 P 
vanced concerning this rule may.be.corredted_ . . 
with this obſervation, that the habendum,when' _ 
it is inconſiſtent with, and repugnant to tha 
premiſeg, can never abridge an expreſs eſtate | 
Ras 20 given 


Y 392 „ 
by im, in the preſence . of, and atteſted by 
lag: or more credible witneſſes, ſhall direct, 

3 limit, 5 


mY 2 Pry 8 Fa" 
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given by the latter t to 25 grantee, 8 4 
there is the ſame ceremony required to per- 
fect the eſtate limited in the premiſes, and 
that created by the habendum ; ; but that the 
 haberidum may enlarge the eſtate limited in 

the premiſes under ſimilar circumſtances. 
Thus if an eſtate is granted to A. . for life, ha- 
bendum to him in fee, here the ſame for- 

mality being requiſite to create both eſtates, 
the habendum ſhall e the eſtate for bfe 
1c. Uu. 295. into an eſtate in fee *, 225 
5 It is Clear alſo „that the above dodtrine i in | 
favour of the grantee, depends chiefly upon 
the iriconſi iſtenty and repugnancy of the l- 
bendum. * Thus, to put the ſame caſe again— 
an eſtate is given to A, and his heirs, haben- 
dum to him for life ; this habendum is totally 
void, and A. has a fee-ſimple by the pre- 
miſes: for here the firſt eſtate is an eſtate of 
inheritance, whilſt the eſtate, by the habendum 
is only an eflate far life : the habendum there- - 
fore is quite jngonſiſtent with, and repugnant 
to the premiſes. | But though the grantor is 
not allowed entirely to alter the eſtate of the 
- grantee, yet he is ſuffered to qualify t, if there 
be no inconſiſtency in ſo doing. Mherelbe, 


if a man grants lands to be and his 
FVeirs, habendum to him and the heirs of his 
bod, in ſuch a caſe the habendum qualifies 
jr 1 yo the 4 has an IT 
7 | tail, 


* 
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„ - 
imit, or appoint, and in default of, and ant] 15 
ſuch direction, ee or appointment, 


to the uſe of the ſaid H. Howard. and I 


. ares, and ſhe SIT Is US of the ſaid 
hs Los e Am. 


10 WY a ge ben <a 1 "= + Co. Lite, + 21; 
. for the word herrs is an extenſive word, and Cro: Jac. 456. 
may relate to heirs ſpecial, as well as general, der arg} 


and the grantor by the habendum ſignifies pedant thereon 
wo heirs” he intended to deſeribe: Upon Perk. ſ. 170. 


a 1 principle, 175 2. conveyance js made — 2 


and his heirs, habendum to him during 
the lives of B. C. and D, here the word heirs, 
in the premiſes i is ag applicable to a deſcendi- 
ble eſtate of frechold, as to a fee-ſimple,. and 
therefore the habendum explains the pre- 


miſes, and gives the grantee: an eſtate of free- 


hold deſcendible to his heirs during t the Ives BEI 

of B. C, and D.,: 555 too if lands are 7 1 
granted to A. and the irs of has body, haben- | 
dum to him in fee, A. has by the premiſes - 
an eſtate tall, and by the Hbendum a fee- 
ſimple expectant thereon ?, * 5 

The habendum is ſometiwes uſed to explain 

the nature of the eſtates, which N grantees 
are intended to take, Thus if a feoffment 
be made to A, and B. of twenty acres, haben- 
dum as to the one moiety to A. habendum 
as to the other molety to B.; here by the 
premiſes A. and B. have a joint eſtate, and 


»'$ Co. wk 


by the habendum they are tenants in c n, 


and yet the habendum is good v for the d . 
bendum is not repugnant to the premiſ 
decaule it makes no diviſion of that undivided ry by 


oy 


0-14" To 3 


J. James for ever, in truſt neverthileſs, as 
eſtate and intereſt ſo hereby limited in 


Yot 
uſe to the ſaid J. James, his heirs and aſſigns, 


for and for the only benefit of the ſaid H. 
Howard, his heirs and aſſigns for on” and. 
time 


to be conveyed and diſpoſed of from 


1080 time as he the ſaid H. Howard, his heirs 
or aſſigns, ſhall direct or appoint, and to, for, 
dd Wen no other uſe, Ys 1 or 


| 1 7 hich is We 5 il ron 3 
ever, if 1 premiſes limit twenty acres to 


A. and B.; and the habendum expreſsly 
gives ten acres to A. and the other ten acyes 
to B. the habendum is entirely void; for it 
makes an expreſs diviſion of the acres, which 
- ir ay 4 % e enen 

u. w. . imited by the premiſes . 
* 75 So too if a jar made to two, haben- 
dum to the one for life, remainder to Lin 
12 65 1 2 other for life, this hahendum is good 1. But 
then the habendum, when it explains tho 
A Rell, ab. 65; nature of the grant, and the manner of ſue- 
5 | cefſion, ſhould be very clear in ſuch . 

tion: for where there was a grant to 

f habendum to him, B. and C. pro ter mino vis 
> eorum, et alterius een ſucceſſive, diutius vi. 


neither B. nor C, could take any thing 8 
| lleſſees in ffcthon, becauſe they were not 
- Parties to * deed, d, not were they named in 

ile premiſes; nor could they take jointly by 
. BY 0 Fmogety . the Ae No 


ventium, the habendum was held to be void: 


coc nn 


VV 
ape "whatſoever '(D): © And the ſaid 8. 


Groſs for himſelf, his heirs, exevutors, and Covenant that - 


the Grantor is 
adminiſtrators, doth hereby covenant, pro- ciſedia ce. 


| miſe, and agree to and with the ſaid H. 


Howard and J. James, their heirs and aſ- 
ſigns, and to and win each and every ok 
them, in manner following, (that is to ſay) 
Go for wu notwithſtandi 8 act, "deed, | 
| | f f 


by " 
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ſucceſſion, becauſe yt He yok NOW: Who . 
ſhould take firſt. 5 . | 
D) A woman chhrivt Qlait her Gier Magee 
out of a truſt eſtate a, nor out of ſuch lands“ Sopra, 235) 
as her huſband holds Jointly with anothet b. Lin . 4 
As a mode ta prevent dower, it is ſorne- 

times the practſce to limit the eſtate to ſuch + 

uſes as a perſon. ſhall ' appoint, and in te 
mean time, and until he makes an appoint- 

ment,” to the uſe of himſelf and his heirs; in . 

this cafe; the perſon to whom the power is 
reſerved has 4 qualified and determinable 
fee, until he exerciſes the power of appoint- 
ment; and if he dies without appointing 
any uſes under the power (whereby. the ex 
erciſe of it becomes impoſſible) his wife is 
clearly entitled to her dower out of ſuch fee. 55 
But if he exerciſes this power of appoint- _ 
ment, a new uſe ſprings up to the appointee, | 
wich uſe takes precedence of all the uſes _ 
N in Ae of the e = of 5 


5 „ * % IS 
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we 1 
matter, or thing whatſoever, made, done, ex- 
cecuted, committed, occaſioned, or ſuffered 

by him the ſaid G. Grofs, or any of his an- 

_ ceſtors, to the contrary, he the ſaid G. Groſs 

is, at the time of the ſealing and delivery of 

* _ theſe preſents, lawfully, rightfully, and ab- 

ſolutely ſeiſed of and in, and well and 

ſuffioiently entitled to the ſaid meſſuages or 
tenements, lands, hereditaments, and pre- 
miſſes hereby granted and releaſed, or in- 


% 
3 
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- -» doyer,; becauſe when the uſe. is veſted; in 
.. ...,, the appointee, it has the ſame effect as if 
it had been originally limited to him by the 
firſt deeg, and not by the power. In this 
_ caſe it muſt he obſerved, that, as the exiſt. 
ence of the power. is the only thing which 
can prevent the | wife. from claiming her 
daopwer, and, as a power of appointment is 
liable to be ſuſpended and deftroyed, there 
muſt, in ſuch a gaſe, N a poſſibility 
Sk danger in accepting of a title which whol- 

-© Butl. note 2. ly depends upon it . act 3 . 
, Coturt-216.% © My. Butler, in his very learned annots- 
tions on Coke upon Littleton, has expreſſed 
kimſelf fo fplly an the different manners of 
preventing dower, that any further inveſtiga- 
tion of that ſubject ſeems almoſt ynneceſlary. 
» Co. Litt. un- He obſerves. in one of his notes d, that the 
der fol. 38 1. b. modes of limiting an eſtate to the purchaſet 


and his truſtee, and the heirs of the truſtee, 
but in'truſt for the purchaſer, or immediately 
to the truſtee and his heirs, in truſt for the 


P 


ci) 
tended or expreſſed ſo to be, with FE ap- 


purtenances, of and in a good, ſure, 


inheritance in fee ſimple, without any man⸗ 
ner of condition” contingent. proviſo, power 
of revocation , 


perfect, | 
awful, abſolute, and indefeaſible "eſtate oP 


= 


or limitation of any new. or e hey Elis. 


other uſe or 4185. or any other matter, re- vis. 8 55 Hin. 
ſtraint, cauſe, or thing whatſoever, to alter, Shep. T. 61,2, 


change, charge, revoke, make void, leſſen, =; 
incumber, or determine the ſame, and that Thatbebas u 


for and dere ee any ſuch act, matter, peer 1 


; or 
F 
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purchaſer ad his heilte ate objeftonable, 
becauſe they hop the legal fee from the 
purchaſer, and ſubje& him to the inconve- 
nience. of its becoming veſted in infants, 
married women, and petſons reſiding at a 


in default of heirs of the truſtee 7 or becauſe 
the general deviſe of the truſtee's will, and 
ſtrict ſettlement, and therefore not to be re- 
the exiſtence of a tenant in tail, not be 
regained without tlie aid of parliamient. To 
prevent theſe. inconveniences attending the 


legal fee outſtanding in a truſtee, Mr. But - 
ler has properly fuggeſted, that the eſtate 


appointment, 


diſtance, or of its eſcheating to the crown 
the truſt eſtate may be conſidered to paſs in y; 
thereby become ſetfled at law to uſes in 


gained but by fine or recovery, and until 


ſhould be firſt limited to ſuch uſes as the 

purchaſer ſhall appoint, and, for want of ſuch 
to the uſe of 4 truſtee, his 
ters and aſſigns, during the life of the pur- 
chaſer, in truſt for him, and ſubjet thereto u | 


re al 


1 


or thing AS aforeſata, he the did 6. Groſs 


bath in eaſel good right, full power, and 
lawful and abſolute aut atity to grant, bar. 


gain; ſell, VE releaſe, convey, and aſſure | 


the ſaid meſſuages or tenements, lands, he- 


reditaments, and premiſſes, hereby granted 


and CNA or TIS. and ks ſo 


=: 16 


A 


the 0 of the 1 his 0 1 


Buy this means the wife will be harred of bh 


dower; the purchaſer have the abſolute 


command of the legal eſtate in fee during his 


life by virtue of the power; and at his death 


the uſe will veſt in his heir: 


To prevent the eſtate of the truſtee i in the 
above inſtance ſrom veſting in an infant 
heir, feme covert, &c. Mr. Butler further 


obſerves, that the eſtate. of the truſtee may 


be limited to the truſtee, his executors, adm- | 


niſtrators, and afſigns, during the life of the 
purchaſer. This will not prevent its being an 


& Vide index to 


e gate of freehold. in the hands of the execu- 


the notcs of Co. tor Or adminiſtrator C, 


Litt. 
Alſo 3 Atk; 466. + 
3 Lev. 437. 


e Vide note to 
1 Fearne, 5093 
edit. 4th. 


In conſequence of the principle laid down 
in the caſe of Duncomb v. Duncomb ., Mr. 
Fearne has propoſed other mode of pre- 
venting Pa ee. upon purchaſed 
lands ©; For this e 4 lands may be 
limited to ſuch 7 as the purchaſer ſhall 
appoint, and in default of appointment, to 


the uſe of him and his aſſigns during -kis life; 


and from and after tlie determination of that 


_ eſtate, by any means in his life-time, to ihe 
uſe of ſome POD: and his heirs during the 


natural 


6399) 


to be, and every part thereof, with the ap 
purtenances, unto the ſaid H. Howard and 
J. James, their heirs and aſſigns, to the uſes, 
and to and for the intents ard purpoſes, and 
upon the truſts hereinbefore exprefled and = 


declared of and concerning the ſame, accord- 


ing to the true intent and meaning of theſe 
preſents; and alſo. that the ſaid meſſuages That the gra- 


tee may Peace- 
ably enjoy, &. 


or tenements, lands, hereditarnents, and pre- 
miſſes, hereby granted and releaſed, or ex- 


preſſed and intended ſo to be, and every ar 


thereof, with the appurtenances, ſhall 


time to time, and at all times hereafter, res. 


— 
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naturul life of the purchaſer, in truſt for him 


and his aſſigns; and from and after the de- 


termi nation of the eſtate fo limited to the 


uſe of the ſaid truſtee and his heirs, to the 
uſe of the purchaſer, his heirs and aſſigns, 


for ever. Here the #tervening eſtate to the 


truſtee will defeat the right of the purchaſer's 
wife to dower, according to the determina- 
tion in the ſaid caſe of Puvnrpith 57 Dun- 
comb; and the whole eſtate will be com- 
pletely in the purehaſer's power, without any 
recourſe to the truſtee | 5 


Sometimes an eſtate is limited to 4 


truſtee, and the purchaſer, and their heirs; 
but as to the eſtate of the truſtee and his heirs 


in truſt for the purchaſer and his heirs : but 


this mode expoſes the purchaſer to the chance 
of the truſtee's dying in his life-timie; in 
which caſe the wife's right to dower would 


Co. Litt. under 
fol. 384. b. 


attach upon tlie eſtate . e e vote 


— 


* 2 35 
* 15 * 7 
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main, continue, and be unto the ſaid H. 
Howard and J. James, their heirs and aſſigns, 


iſſues, and profits thereof, and of every part 


to the uſes, and to and for the intents and 


purpoſes, and upon the truſts hereinbefore 
expreſſed and declared of and concerning the 
ſame, and ſhall and may be peaceably and 
quietly had, held, and enjoyed, and the rents, 


thereof, from Midſummer Day now laſt 
paſt, received and taken accordingly, without. 


any let, ſuit, trouble, denial, eviction, ejec- 
tion, intetruption, or diſturbance of, from, 


That the lands 
ire fret Arom 
incumbrances. 


clearly acquitted, exonorated, and diſchafged; 
| heirs, executors, and adminiſtrators, well 
| leſs, and indemnified of, from, and againſt 
all and all manner of former and other gifts, 
_ dower, uſes, traſts, wills, intails, ſtatutes 
legacies, payments, rents and arrears of 
rent, forfeitures, re-entries, cauſe and cauſes 


againſt all and ſingular other eſtates, titles, 


or by the ſaid G. Grofs or his heirs, or by 
any other perſon or perſons lawfully or 
equitably claiming or to claim by, from, 
through, under, or in truſt for him or them, 
or by, from, through, or under any of his 
anceſtors z and that the ſaid meſſuages or 
tenements, lands, hereditaments, and pre- 
miſſes, are free and clear, and freely and 


or otherwiſe, by him the ſaid G. Groſs, his 
and ſufficiently faved, defended, kept harm- 
grants, bargains, ſales, leaſes, mortgages, 
zointures, dowers, and all right and title 

merchant. and of the ſtaple, recognizances; 
zudgments, extents, executions, annuities, 
of forfeiture and re-entry, and of, from, and 


troubles, charges, and incumbrances what- 
| 1 1 ſoever, 


- 


(ee 
ſoever, had; made, done, * m. * 


hel,” ER 


cuted, dccafioned,” of ſuffered by him the aid © 2 


G. Groſs, or by any other perſon or perſons 
lawfully or equitably claiming or to claim 
by, from; through, under, or in truſt for 
him, or by, from, through, or under any of 


term of 1000 years hereinafter mentioned; Ez 


and except e. Hr. KY And ee eſtate, which 

e 4 2 D d „ tit f nent de- 
„ CE mg, J TOO EDETS WOE IN; = | * ſcent, it is uſual 

— — 22 A Ie | WA 3 1 ki RS, 4 or him to co- 


— vFenaant not only 
againſt his own 


®). | "EY grantor coyena 4 it, That de, but thoſe 
notwithſtanding any my of his an- e ph o vl 
ceſtors, he is (fed i in fe 9 That not- ee the 
withſtanding any ſuch act, he has a goods a Fg 
right to grant, &c. 3dly, That the grantee then it isbut 


may peaceably enjoy the premiſſes without ly 
any interruption, &c. by the grantor, or by aint bis 1 
any other perſon or perſons claiming by or aau, eſpecially 
under him or his anceſtors. Athly, That l 
the premiſſes are free from incumbrances, 3 vantage of all 
dee. occaſioned by him, or any claiming un- fc priercove- 
der him, or his anceſtors. All of theſe are with the lande, 
dfin, and different covenants, and do not re re 
form one entire ſentence. -_* vantage, 

In the caſe of Nervin v. Muns#, At 3 Lev. 46. 
grantor covenanted, 1ſt, That cnn 
ing any act done by Aim to the contrar | 
was ſeiſed in fee-ſimple, &c. 2dly, T wy 
had a good power and lawful authority 
ſell. gdly, That the lands were free Ns # 
any incumbrances made by him or his 
grandfather. 4thly, That the grantee ſhould 
roy againſt all perſons claiming under him, 
wid! or his UTI: The W e 


1 


his anceſtors (except the now reſidue of A's Note, when a 


— 


© Covenant for 


further aſſu- 


tance. 


tee 
that he the ſaid G. Groſs and his heirs, and 


all and every other perſon or perſons, having, 
or law fully or equitably, or who ſhall or 
may have, or lawfully or equitably elaim any 
eſtate, right, title, truſt, or intereſt of, in, to, 
or out of the ſaid meſſuages or tenements, 
lands, hereditaments, and premiſſes hereby 

granted and releaſed, or expreſſed and in- 

tended ſo to be, or any part thereof, by, from, 

through, under, or in truſt for him or them, 
or by, from, through, or under any of his 


anceſtors, from time to time, and at all times 


ref N Rom 8 R's 2 


or time hereafter, upon every reaſonable re- 
queſt, and at the proper coſts and charges in 


the 


* "I bo REY 


WF 4 


—_ 
— * 


was, whether the words in the firſt covenant, 
notivithtanding any att done by ni, extended 


to the ſecond covenant? For if they did, then 


there was no breach of covenant. Ik was 
admitted by the whole court, that all theſe 


covenants were ſeveral and diſtinct; and three 
of the judges held, againſt the opinion of 


North, C. J. that though theſe covenants 


were diſtin, yet the two firſt were ſynony- 


mous and of the ſame nature, for if a man 


was ſeiſed in fee, he certainly. had a good 
right and. full power to ſell; and it could 
not be intended, that when the grantor cove- 


nanted againſt his own acts, that he ſhould 


immediately after, by a covenant of the ſame 


nature, covenant againſt the acts of the whole 
pon the authority of this caſe then we 
may venture to lay it damn as a rule, iat 


where 


4 


(6 4 % 


and aſſigns, or of the ſaid J. James, his heirs 


or aſſigns, make, do, acknowledge, levy, 


ſuffer, execute, or cauſe or procure to be 
make, done, acknowledged, levied, ſuffered, 
and executed, all and every ſuch farther law- 


ful and reaſonable acts, deeds, and things, 


devices, and conveyances, and aſſurances in 
the law | whatſoever, for the further, better, 
1 8 ** 


„* — * «ä Mt. — * — * r 


where two covenants are ſynonymous, though 


at the ſame time /everal and diſtinct, the re- 


ſtrictive words at the beginning or end of the 


firſt covenant will extend to the ſecond. It is 
| however very clear, that where coyenarits are 

diftint and ſeveral, and at the ſame time are 
of different natures, and concern different 
things, there reſtriftive words in one covenant 


will not qualify or reſtrain the generality of the 
Chis point is clearly explained in the 


other. 


caſe of Gainsford v. Griffith b, where a leſſor * ; Saund. 58. 


covenanted that the leaſe in queſtion was a 
good, certain, and indefeaſible leaſe in the 
law, and ſhould fo remain for the reſidue of 
the term; and that the leſſee ſhould quietly 
and peaceably enjoy and hold the premiſſes 
during. the term, without the lawful let, ſuit, 
trouble, or interruption of the leſſor, his exe- 
cutors or adminiſtrators, and that the leſſee 


2 Keb. 201.213. 
x Sid. a8. 


ſhould be ſaved harmleſs, and indemnified 


from all incumbrances, made, committed, 


ſuffered, or done by the leſſar: the queſtion 
was, whether the reſtrictive words at the end 


of the laſt coyenant qualified and * 


3 


perfectly and A hte granting, re- 
leaſing, conveying, affuring, and confirming | 
the ſaid meſſuages or tenements, lands, he- 
'reditaments, and premiſſes hereby granted 
and releaſed, or expreſſed and intended ſo 
to be, and every part thereof, with the ap- 
Durtenances, unto the ſaid H. Howard and 
James, their heirs and afſigns, to the uſes, 
and to and for the intents and PPE and 


| upon 
, * ; F ol 
bo ag lg occhic tes xx _— 4444 ee eee * ww age 
2 1 


the lt? and it was held, that they Were ar 
tin ſentences, and of different natures; and 
tmeereſore the words at the end of the laſt ſen- 
kence, Which qualified the covenant againſt 
5 incumbrances to ſuch incumbrances as were 
committed by the leſſor, could not extend to 
the former covenant; that the leaſe was a good 
indefeaſible leaſe, &. 
Sante So i, where a man covenanted that he was 
Crayford, ſeiſed of n certain manor in fee, notwith- 
EE any act done by him or any of his 
anceſtors; and that no en or remain- 
der was in the king or any other; and that 
the ſaid! manor was of if the annual value of 
£-300 per annum: it was held, that theſe 
covenants were abſolute and diſtinct, and that 
the reſtrictive words in tlie firſt covenariteould | 
not qualify the laſt ſentence reſpecting the 
value. The fame point was determined in 
* cro. Can. 435. the cafe of Hughes v. Bennet x. 
However, Where ſeveral Ritenets make 
but one entire covenant, there reſtrictive 
Neb in one ſentence may be extended to, 
* une other — 3 the 
enſe 


1 3 


upon - be; truſt hereinbefore "cpieſies: 430 


declared of and concerning the fame, or 


otherwiſe as he the ſaid H. Howard, his 
heirs or aſſigns, ſhall direct or appoint, be 
the ſame by fine, feoffment, common reco- 
very, deed enrolled or not enrolled; or any 
other matter of record or hot of brd, or 
otherwiſe how ſoever, as by the ſaid H. How- 


7 WF TO their ants: OT 


ſenſe. vill admit of: At. Thus where a! ae 


termor aſſigned his term, and covenanted 228 


Vide Ge 4 


that he had not made any grant, or done any Peade, wi 
thing, by means whereof the grant or aſſign- Eliz, 613. 


ment could in any manner be impaired, Rin- 
dered, or fruſtrated, hut that the aſſignee 


ſhould enjoy without any impediment or 
diſturbance by him or any other perſon - it was 
held, that this was but one: ſentence, and that 1 N 


the expreſs reſtrictive words in the beginning 


of the covenant reſtrained and qualified tile 


generality” of the ſubſequent words; "by: * 
other perſon. 


In the caſe of Trenchard v, Hoſkins, 2 * Litt.Rep.64, 


grantor covenanted that he was ſeiſed in fee, bo 1 18 765 

and that he had a good and lawful authority 
to ſell, and that there was no reverſion or re- 
mainder i in the crown notwithflanding any att 
done by him. The queſtion' was, Whether 

theſe laſt reſtrictive words explained the pre- 
ceding covenants, that he was ſeiſed in fee, 
Rec.? It was determined in the cofmmien 


pleas, that theſe were three- diſtin” prey ſe⸗ 


1 veral ee, and therefore the iro 


words 


( 4 0 


or any of them, or nn . 


counſel learned in the law, ſhall he reaſona- 
bly adviſed, or deviſed and required, ſo as 
no ſuch further aſſurance or aſſurances con- 


tain or imply any further or other warranty 
or covenant than againſt the perſon or per- 


ſons who ſhall be required to make and er. 
ecute the ſame, and his, her, or their re 


. hejrs, ee and e : 
Cs 


EONS in the laſt 6 * ty 90 e 
to the firſt. But, upon a writ, of error in 


* Keb. 201. the king's bench, this Judgment was reverſed®, 
* 181.328. though that reverſal - was never .entered?, 


The opinion of the court of king's bench, ; 


that the three ſentences in the above cas 

made but one entire - covenant, ſeems to be 
F  over-ruled by the later decifion1 in i the before. 
» Supra, fit. cited caſe of Nervin v. Muns ?, ” B 


It was laid down as a rule in the 945 of 


N 1 Sauod, 62. Gainsforth v. Griffith a, that a general ex- 
Ys _ covenant cannot be altered or qualified 
be another expreſs ſubſequent covenant, un- 

++ leſs ſuch ſubſequent coveant is conſtrued to 
be a part of the former covenant, and both 
of them be reckoned as one entire ſentence. 
However, in ſome caſes, an 'expre/5 ſubſe⸗ 

quent Oar may quality and reſttain 

8 of a preceding implied ear 

Thus, any expreſs covenant on the part of a 

grantor will qualify the generality of the im- 


plied covenant or warranty produced by the 


Word grant, when that word is uſed to paſs a 


. jn. 5.for ir l eſpect to a 
Had; imereft; e with r 55 % 
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— 


| pen ROE in and 8 the laſt will of the 


. 


i 
an MED and ſo as the perſon. 1 


perſons who ſhall be required to make and 


execute any ſuch further aſſurance or aſſu- 

rances be not com pelled or compellable, for 

the making or doing thereof, to go or travel 
from his, her, or their then reſpective dwel- 
ling or dwellings, or uſual place or places of > 
abode or reſidence *. And whereas, by in-. Vide antoce- | 
denture..of aſſignment, bearing date. on or ther aflurance. 
about the =. day of this preſent month 3 
olf and made or as 

made between A. Andrews, of of 

the firſt part, B. Bell, of . of the 

ſecond part, the {aid G. : Groſs of the. third. © Rs 4 
part, C. Caſey, of eſquire, of ee 125 

the fourth part, and D. Davy of the fifth yearsbeing af- 


Ggned . 
part, a certain term of 1000 years deviſed, u cx. 


limited, or created of and in the ſaid herein- 


before mentioned premiſſes, and divers other 


A 


B Ts = 
— * 2 * ee [4 3 


freholl or 4 Bee rn Fs that LS 11 1 | 
import any warranty. or implied covenant . Butl. note 1. 
It muſt be obſerved, that, in grants of eſtates COD * 
of Freehold, the word give creates an implied 4 Co. 80. b, 
warranty, the. generality of which, implied pant. 1 
warranty cannot be controuled by any ex- 

preſs covenant; and if there be ſuch implied 

warranty, and alſo an expreſs covenant, . the : 
grantee may uſe which of them he pleaſes :.. Co. Liu. 384. 
So, if a man makes a eaſe for years, render- , Litt, Rep. 64. 
ing rent, and adds an expreſs warranty, here 

the expreſs warranty. does not take away 

warranty in law, far the leſſee has his election 


to youch by force of either of em, 25" e e 81, m1 
: Fo. Litt.z84.4, 


3 ( 140k. >: . 


late Ty Groſs! (che late father of ane 
Groſs); and ſuch of the ſaid. He nent 
and premiſſes compriſed. in the ſaid term 
as are hereinbefore granted and releaſed, | 
or expreſſed or intended ſo to be, were an 
now ſtand aſſigned to the ſaid C. Caſey, his 
executors, adminiſtrators, and aſſigns, in truſt 
for the ſaid G. Groſs, his heirs and aſſigns, or 
i purchaſer or purchaſers, or other — 0 
+ pr perſons, to whom the ſame ſeveral here- 
ditaments, or the freehold, reverſion, and in- 
heri tance thereof, are, or from time to time 
mould be conveyed. or aſſured, and to be 
. aſſigned, ſurrendered, or otherwiſe diſpoſed 
* 3 of, as he or they reſpectively, or his or their 
_ _ _ reſpeQtive heits or aſſigns, ſhould, as to 
their reſpective parts of the ſame prewiſſes 
direct or appoint, and in the mean time in 
truſt to attend the inheritance of the ſame 
premiſſes, as by the ſaid indenture (reference 
Naas thereunto had) will more fully appear: 
Declaration Nom this indenture further witnefſeth, 
ſhall land poſ- and for the conſiderations, hereinbefore ex- 
ws the © preſſed it is hereby declared and agreed, by 
and protec: the and between all the ſaid parties to theſe 
. preſents, and particularly the ſaid G. Groſs, 
cumbrances, for himſelf, his heirs, executors,” and admini- 
e ſhaw; doth hereby declare and direct, That 
the ſaid C. Caſey ſhall and do from henee- 
forth ſtand poſſeſſed « of and intereſted in the 
ſaid meſſuages or tenements, lands, en 
ments, and premiſſes, hereby granted and 
leaſed, or mentioned and intended ſo to be, 
or all ſuch part or parts thereof as are or 
were aſſigned to him by the ſaid recited in- 
genture, 1 8 the: We 77 All the 
now 


| now re 


e) 


time to time, as they ſhall direct or appoi 


nt; 
and 1 n the mean time, and ſubject thereto, in 


truſt to attend] wait upon, and go along with 
the freehold, reverſion; and inheri 5 ot 'of 


the ſame” premiſſes hereby granted and - 


| leaſed, or expteſſed and intended fo to be, 


order'to protect and preſerve the ſame Ran 
all meſne charges and incumbrances (if any 
fuch there be). F) And whereas the ſeve- 
ral title deeds and writings relating to the 


faid hereditaments and premiſſes do concern 
the title not only of all the ſaid eſtates and 
hereditaments hereby nted and releaſed, 


or expreſſed and feel ſo to be, but alſo of 
divers other eſtates and hereditaments; of c 
belonging to the ſaid G. Groſs, ſituate an 


being in the ſaid county of Midd 3 _ 
re 


in other counties in England: and ther 

hath been agreed, that the ſame ſeveral deeds, 

evidences, and writings, i in the ſchedule bebe 
under written mentioned and particularized, 


ſhould remain in the cuſtody and poſſeſion 15 


of him the ſaid G. Groſs, his heirs and 


aſſigns, upon his entering into covenants to 
and with the ſaid H. Howard and J. g 


to produce the ſame evidences, deed: 


wg and e or ran war — 


8 * * 


* 


mw With v rote __ 15 un 0 of terms 
to attend the inheritance, I ſhall refer to Mr. 
Butler's note to Coke upon Littleton, under 
fol. 292. b. 293. b. 294. a. b. 


achte of the Thin term, in trutt forthe 
faid H. Howard, his heirs and aſſigns, and to 
| aſſign, ſurrender, and'diſpoſe « of the ſame from 


of 208 19:34) 
54545 PI&© (51 
" , 


+ Of 40 5 


made thereof, when, thereunto required, jn 
order to evidence and ſupport their reſpective 
' ovenuntts {itles thereto: And thexetore this Indenture 
en. kürther witnefleth, That in purſuance of the 
Seal faid laſt- mentioned agreement as to the here: 
by releaſed premiſſes, and for the conſidera- 
tion hereinbefore expreſſed, he the ſaid G. 
. Grofs for himſelf, his heirs, executors, and 
: adminiſtrators, doth hereby further covenant; - 
| omiſe, and agree, to and with the ſaid H. 
OE” and J. James, their heirs and 
aſſigns, and to and with each and every of 
them, that he the ſaid G. Groſs, his heirs, 
executors, adminiſtrators, or aſſigns ſhall and 
will from time to time, and at all or any 
times or time hereafter, upon every reaſon- 
able requeſt, and notice thereof in writing, 
for that purpoſe given to him the ſaid G. 
: Grols, his heirs, executors, admiaiſtrators, or 
"2 aſſigns, or ſome, or one of them, by the ſaid 
H. Howard, and J. James, their heirs or 
aſſigns, or either, or any of them, at the coſts 
and charges of the perſon or perſons tequir- 
ing, or deſiring the ſame, produce and ſhew, 
forth, or cauſe to be produced and ſhewn 
forth to them, or either, or any af them, or 
to ſuch perſon pr. perſons, as they, or any of 
them, ſhall direct, deſire, or require, or at any 
tial, hearing, or examination in any gurt of 
law or equity, pr other judicature, or upon 
the execution of any commiſſion in England, 
or elſewhere as occaſion ſhall be, or require, 
the ſeveral deeds, evidences, and writings of, 
or relating to, or concerning the title of the 
faid meſſuages or tenements, lands, heredita- 
ments, and premijſſes hereby granted, and 


! 


(4 + 


e or * and intended FN to be, 
mentioned in the ſchedule thereof hereunder 
written, or hereunto annexed, and every or 
any of them, and make, and deliver, or cauſe. 
and procure, or permit and ſuffer, copies to be 
taken thereof for the manifeſtation, defence, 
and ſupport of the eſtate, right, title, intereſt, 
property, or poſleſſion of the faid H. Howard, 
and J. James, their heirs and aſſigns, or 
either of them, of, in, or to, all or any part 
of the ſaid meſſuages, or tenements, lands, 
hereditaments, and premiſſes hereby granted, 
and releaſed, or expreſſed, and intended ſo to 
be, with the appurtenances, unleſs the ſajd 
6. 'Gioſk, his heirs, executors, adminiſtrators, 
or aſſigns ſhall. be prevented, or hindered from 
ſo doing by caſuaſt as: or fre or other inevi⸗ | 
table accidents, 5 in Ur . | 
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o E 0 diſtinguiſh. between the tech 


 YY. nical meaning of an appointment, and 
a declaration of a uſe. The latter is that 
original diſpoſition of the uſe by the expreſs 
- conſent of the parties, which prevents its fol- 
lowing any implied deſignation, which the 
rules of the law might otherwiſe preſcribe: 
but the true import of the former ſeems to 
be, where a perſon makes a conveyance to 
ſuch uſes as the appointor ſhall by any future 
deed, &c. direct and appoint, and in default 
of, and until ſuch appointment to the uſe of 
| ſuch and ſuch particular perſons; or it is, 
where uſes are firſt limited on the convey- 
ance, and then a power is reſerved to ſome 
particular perſon to limit other uſes; ſuch 
are the powers of leafing, making jointures, 
ſelling, exchanging, and charging. Conli- 
dering an appointment as taking effect in 
either of thoſe ſenſes, I ſhall make a few 
general obſervations on its nature and opera- 
nion. 5 . 


1 


JJ y ↄ ̃⁵»AA ba Ree be en 


= 1 


& 0 


here as the uſe is firſt limited to A. hut uſe. 


With reſpect to this obſervation, we muſt A. = N 


Thus if A. makes a feoffment, levies a fine, 
ſuffers a recovery, or conveys by leafe and 


ä 
As a power of appointment is but the Hil- 

mitation of a uſe, it follows that it cannot be 
confidered as an independent conveyance f 


the poſſeſſion or eſtate. Therefore, if a per- 


ſon, in purſuance of 4 pe wer of 4 point- 
ment, limits an eſtate to A, to the uſe of B. 


can only be executed by the ſtatute, and con- 
ſequently the uſe limited to B. is void as a 

ye, upon the principle that no uſe can be li- 

mited upon a uſe ; but this limitation to 8. 
is good as a zruſt'®. wol. note; 


make a diſtinction, where, ſuhject to the exe- 
cution of the power, the whole legal fee is 
veſted in the | perſon or perſons, to whom 

ſuch power is reſerved, and where the power — 
of appointment is limited to one, who . not 

the legal fee ſubject thereto: for in the 

former caſe it ſeems, that the perſon to 

whom it is given, may either make a diſpo- 

fition of the #/e by virtue of the power, or 

he may make a conveyance or deviſe of the 

land itſelf, as being the legal owner thereof. 


releaſe to B. and his heirs, to ſuch uſes as A. 
ſhall hy deed or will appoint, and in default 
of ſuch appointment, to the uſe of A. in fee 
(or indeed the uſe would refult to the feoffor, 
&c. until the appointment without any ex 
Preſs declaration) here A. may make an ap- 
pointment, or he may diſpoſe of the land as 
the legal poſſeſſor®. In this caſe if the fe- <a Lit: 
offor, &c. makes his will, and without re- 6 Co. 18.4. 
ferring to or reciting the power, deviſes the 


* 


4 


land generally, it takes effect as a deviſe of 
the land itſelf, and not as a diſpoſition of the 
| © this, uſe . Lord Coke, indeed, makes a diſtinc- 
tion between a feoffment to ſuch uſes as the 
feeffor frall by his laſt will appoint, and 1 the 
uſe of the feoffor's laſt will; for with reſpe& to 
the latter he ſays, that if the feoffor makes his 
will 40% reference to the power, yet it ſhall. 
take effect by virtue of the deviſe, and not as 


Anm. A limitation of the uſe . . 


212.2 note 2. | i # 1 Hos 15 3 
Moor. 280. 5 : However, if a power of appointment is re- 


ſerved to a perſon, who is not the legal owner 
of the fee, he can only make a limitation 
of the uſe in purſuance of the power, and 
can make no conveyance of the poſſeſſion, as 
having the legal eſtate: ſuch: are the powers 
reſerved in marriage ſettlements to feoffees, 
releaſees, & c. to ſell and exchange. In theſe 
cCaſes when the feoffees exerciſe the power, 
whatever words they make uſe of, whether 
Frant, bargain, ſell, &c. they can only ope- 
- Butt, bote. rate as a limitation of the uſe ©. When pow- 
41 36. bers are reſeryed to perſons of this deſcription, 
| if in the exerciſe of them they. convey. by 
leafe and releaſe, bargain and ſale, &c. or — 

other words, if they convey like owners 
the land, rather than by. virtue of the power, 
the conveyance ſhall neyertheleſs operate as 
a diſpoſition of the uſe under the power re- 
| ſerved to them. All this is explained in a 
very inſtructive | argument of Mr. Peere 
Williams, in the caſe of Tomlinſon v. Digh- 
71 P. W. 149. ton f. The caſe there was to this effect; A. 
| L8alk. 239. deviſed lands to B. for her life, with a power 
13 to diſpoſe of the fee to any of her children. 

B. conveyed by leaſe and releaſe to the ax 


herſelf for life” remainder to 1 uſe of het 


hs Cn tall, remainder to the uſe = 
W. in fee: the queſt ion was, w iether this 


ä conveyance was a good execution of Ki 


ver? In this caſe B. was 1 e legal 
owner of a life eſtate ; therefore the obj jection 


was, that B. conveying by leaſe and releaſe in 
fee, ſhewed that ſne intended to convey as 


owner of the eſtate, and not as executing e 
power. But it was held, that the leaſe an- 
releaſe was an effectual, though! an improper 


execution of the power. 


There is a caſe, which may occaſionally 
happen, v herein moſt of the foregoing obſer- 
vations may be applied. Suppoſe a reco- 


very to be ſuffered to the uſe of A. for life 
| remainder to ſuch ufes as A. and B. . ſha 


Jointly appoint, and for want of ſuch appoint- 
ment, to the uſe of B. in fee. Here A. has 
the legal eſtate in him for life abſolutely,” and 
the legal eſtate or uſe is executed in B. in fee 


| by the e ſubject however to be defeat- 


ned, and abridged. by the execu- 


45 8 power. Now as A. has an abſo- 


lute eſtate fr life, and B. the remainder 1 in fee, 


q ſubject to the power, both of them by join- 


ing in a leaſe and releaſe without referring 19 
or reciting the power, may, according to their 


teſpective eſtates, convey an eſtate in fee to 


the releaſee as legal owners of the land, and 
not by virtue of the power. But on the 
other hand, if they, reciting the power, and in 
exerciſe thereof, convey by leaſe and releaſe to 


C. in fee, to the w/e of D. in fee, it ſeems by 


the better opinion, that this conveyance by 
"ny and releaſe does not operate as an aſ- 
i 3 ſurance 


. 060 >. 
ſurance of the land itſelf, but merely as a li- 


} 1 


mitation of the uſe in purſuance of the 
power + conſequently : the ſubſequent limita- 


tion of the uſe to H. cannot be executed by 


the ſtatute, upon the principle ſo often cited, 


_ viz. that a uſe cannot be limited upon a uſe; 


dut D. takes an equitable fee. For in this 
caſe; when the parties recite the power, and 


in purſuance thereof make the conveyance, it 


ſhewed, that they intended to limit the uſe in 
| Exerciſe of the power, and not to make an in- 


dependent conveyance, as owners of the land. 


The leaſe and releaſe in this caſe appears to 
ve a very peculiar operation; for as it 


operates in the firſt place as an appointment, 
it previoully transfers, or veſts the remainder 


of the uſe in fee after A.'s eſtate for life in C. 


and then the ſtatute executes the poſſeſſion to 


him out of the original ſeiſin of the reco- 


veror. Now though the leaſe and releaſe 


convey the legal eſtate in fee in remainder. to 


C. in purſuance and by virtue of the power, 


f \ 


yet it alſo has another effect, for by force of 


its true and original operation, it conveys the 
legal eſtate of A. for life, which is not ſubject 
10 the power. Therefore, when the life 
_ eſtate, and the remainder in fee, are united in 

one and the ſame perſon, the eſtate for life, 
which paſſed by the leaſe and releaſe, is 


merged and extinguiſhed in the remain- 


der in fee, which paſſed to C. by way of 


this means C. becomes ſeiſed of the whole 
uſe or legal eſtate in fee- ſimple, which uſe 


limitation or appointment of the /e + by 


or legal eſtate can not be drawn from No: 
e 


+ 


* 
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ir here nds Unit on 8 © fa life, who 1 = 
1 NO fon "a; general | pow r 
1 1 to: 0 the 1995 in remain Sy 


1 apy. by: of zerſons N TI Ak | 
point; te upon bir of a ſon + 


11 75 t for life gp uſe ma limited to ſue 
_ firſt fon br nine et 
ping ſons | in 45 et a . 
1 . tſons to 'who An the eſtates are ap 
ointed Lig =, in ex ſence at the Ae 
Ee execution of the conyeys e, "In" Wie 
the power is contained. But if the 7 ere © Butl, note. 


is reflrgingd to the particular ſons of the 6 5 Vr 5 


for. Ie, 1 void. W when * the #7 . Robiaſon 5. v. 

duk e of 15 ave a . power to trust Hardeattte. 

_ tees by his will of the birth of the "fons 3 Cha, 

f the tenants | for | life therein named, to 31 5 . 
thoſe ſons in tau, Yo ro 


s +. 8 IP 


limit ue wes to ſuch ficſt ſons for U 


er t rſt a other ſons. an 
waa 0 ly ad ſucceſſively. in tail 
14 5 ir Was held, that this Newer, as tending | | 
10 I perpetuity, was V + . | 5 
1 By. 4 ©, that a uſe ] lated by hl | 
i td 5 a power © appointment, 
tion to he. 00 e enen the p Power i 7 
contained. I Fee an eſtate is limit | 
ms uſe of fuch a 88 petfons, ap'4 pur- 


chaſer ſhall, appoint, and in default of ap- 
Fear e the ee ee ang his 
bhbeirs; now until the purchaſer exerciſes the 


power, he is ſeiſed of a baſe and qualified fee, 
liable to be defeated by. the execution of the 
power; and if he dies without making any 
appointment, his wife will be clearly entitled 
to her dower; but if he exerciſes his power, 
then a new uſe ſprings up, which entirely de- 
feats the intermediate uſe limited in default 
n the appointment, and of courſe deſtroys | 
Ce. Liu under the wife's right to doweri, So if an eſtate 
fl 416.0417 be conyeyed to the uſe of A. for Iife, with 
many remainders over, and a power is fe- 
ſerved to A. to make leaſes, or a jointure 
upon an after-taken wife, here when A, exer- 
Ciſes his power, it takes effect by way of 
limitation of a uſe, which entirely over- 
rtloeaches and takes precedence of the other 
* 1. W,246, uſes . 5 5 5 4 N ops» 


vide P.W. Upon the ſame principle, if there be a li- 


mitation of a uſe to A. for life, and after his 
deceaſe to ſuch uſes as B. ſhall appoint, who 

_ - afterwards in A.'s lifetime appeints the uſe to 

the right heirs of A.; in this caſe. it. ſeems, 
that the limitation of the uſe to the right heirs 

of A. by virtue of the appointment, unites 

With the life eſtate of A. ſo as to make the 
right heirs take by dgſcent, and not by way 

1 Vide Fearne, Of a_contingent remarnder |, becauſe the uſe, 

99.109. ecit limited under the power, operates as a uſe 

Co. Litt. 299. created by, and. ariſing under the original 

conveyange. In caſes like this, care ſhould 

be taken to appoint the uſe immediately to 

the right heirs ; therefore, if the limitation be 
to A. for life, and after his deceaſe to 2 


3 


appointment to C. in kee, ww the uſe of the - 


or i; therefore, as the legal e 5 
of A, eannot incorporate With che equitable 
eſtate limited to his right helrs, A. cannot 


uſes 26 D. gil a 0 


right-heirs of A.; here the legal eſtate or uſe 
is reſted in C. by the appointment, and the 
Tight heirs of A. take only an ep 


take an eſtate of inheritance, but merely a 


life eſtate with a content remainder to his 
right heirs u. Upon the fame principle and -was ireare, 
forthe ſame reaſons; if an eſtate is limited to f bd 48. 54g 


bie at. 3 


A. for life, remainder to truſtees and their bi. 


_ keirs (omitting the words, during ' the life of 
A. to preſerve” contingent 'remainders, 're-- 


mainder to ſuch uſes ' as B. ſhall by deed or 
will appoint. Now in this caſe, the limita · 
tion to the truſtees and their heirs, after Woe. | 
determination of A's. eſtate for life, 
being confined (as is uſual) to the li vide" : 


of A. gives them the whole legal remainder ' 
in fee-hmple expectant on the deceaſe of A. 


and conſequently if B. makes an appointment 
in purſuance of the power to the right heirs 
of A. this is not a limitation of a »/e executed / 


by the ſtatute, but merely zruf or equitable 


eſtate ;- of courſe the limitation to the right, 


heirs of A. cannot eee „ 


ous eſtate limited to him for life. 3 
In ſome caſes, however, an appointment * 
does not relate back in point of time e 
inſtrument by which it is created. War oh 
the W Duke of Marlborough 


will gave the intereſt of £ 3 
Wer * life, and after her 
e 92 8 


Godolphin e, where Lord . «pol „ wan en. 


able eſtate 5 - 
te for life 


— 


; Vide Oke V. 
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„ to be diſtributecb amotig: licks of f 
childresd, and in ſuch manner And ortisfh 
as ſhe by an deed or will, or re ans res 


writing in nature of a Will, ſhould direct abc 3 


appoint. By her with reg, che N gt 
gave C. 18. to [Lady "Morpeth," and 
L. 200 to Mr. res who beth e 
the life-time of the teſtatrix: the queſtion 
was, whether the appointment hat à relation 
back to the time of the death of Lord Sun 
duerland, when the inſtrument, which created 


the power, ton effact; ſo as fuck” relation” 
ſhould {over-reachithe death of the to par- 


' ties who were alive at the death of Lord San. 
derland the teſtator; according” to which- 
conſtruction, the legacies would be: eonfider- 
ed as veſting in them dating their liveq? But 
. Lord Harchvicke held; chat nothing veſted 
in them during their lives, and conlequently / 
nothing was 'tranſ{miſſible to their tepreſen- 
tatives; becaufe every perſon claiming under 


the execution of a power, muſt claim ow. 
according to the: execution of the 


but tlie nature of the infirymeis by which — 
power is executed; and therefore” 2 Will in 
execution of fuch à power bein ay : 


Videſupra 217, 


To Of menddt revacably, if it be taken as tlie enecutzen of a 


caſe, Hob. 348. PoWer genetally,” and not as a with) or in- 0 
ſtrument in nature of a will, then is it irre- 

Heath. votable hut ſo long as it is called' 4 will, 
: Veſey,135. it is revocable, and of "courſe! not complete 
till the death of the teſtatrix, and therefore 
nothillg can veſt in the U re 1 .orand : 

bil. that time: l 
1 ſhall preſent the ade win the! form of 

8 of * * purſunnee ef 

h | | a PER 


0 64 5 


4 power reſeryed Js. won 5 gauſ 
the origina e Fel 0 by wade, 9 


bh His, Power, in order tc 7 e T Fil e 
aiming her dower, is 1 0 0 * 
I 


this nature we have a ad opportu. . 


nity of explaining ?, With reſpect to the Supra, 496; 


appointment and . conveyance hereto ſub- 
Joined, I muſt in the firſt pl: 2, 
Ir ſhould for the xeaſons given, above, - Fecite, 
the. inſtrument, by which, the power it is creat- 
12 and w where. in the e 
che party is confined. to 


lar circumſtanges, as th Ning th 

f hb ſuch and. Ranch, & JAS 2 ve 

| BIS the appointment. Op upon a due „ 
; ance - ok (uch . circumitanges 4, the) Prec. 
$5 be carefully and fully xecits in order 
5 ge of the 4520 


Fi 8s pic, Ari&ly. complies Bi In 
„as power istat all. 5 
and 2 | es create by it depend upon 
the Rag e by. the execution of the 
ROME: with all the circumſtances required by 
: nftrumenit, A it, it ſeems pru- 
dens, and indeed now cuſtomary, to. procure 
e pexſon or Perſons in whom, the legal fee 
in 7851 ſubject to the power, 9 in a 
convgya 7 fuck legal Ae þ y leaſe. and _ 
releaſe,.. if the; executian of the power 
. KEY 1 ute refore void, {£1 1205 


the legal eſtate flefion may 7. 4 
| virtue or e leaſe releale, A A 
deayoured to rated by. the Fol 7 


be! 
preoedent, 4. 55 is a deed of appointment | 


0 e fa a , and at the 19 8 


af 
1 


ed, or deſtroyed, b 


W. 158, 
Free. Cha. 48a - 


muſt refer, as W. its e . 10 the one cited 
| DO” . 5 


„ "Yao! "i 
time is 4 chnyeyance by "leaſe and releafe of 


the legal eſtate and poſſeſſion: | With 605 2 
to the leaſe or bargain and ſale for a'year, 


5 | : Cas 3 5 . WE hey? | _— 
_ THI IS Jnvehtnire of ih epo ade, 
etween Matthew Mun o . 
in the pariſh of St. Andrew's Holborn, in the 


9 _— of Middleſex, Eſquire, « of the” firlf 


Part, 


ecita] of the 
inſtrument, 
which treated 


4 


reditaments conveyed and” affu 
are and ſtand limited Co the uſe of ſuck 


athanje} Nore, of” 'Gentle- | 
man, of the ſecond part, and Peter Penny, of 
* © © builder, of the third part: UUhereas 
by indentüres of leaſt and releaſe, 450 0 } 


£3228 date reſpectively, the 16th; and 17th days of 
| Auguſt now " laif paſt,” the releaſe being of 
| three” parts, and 1 5 herween Charles 


Church, f Eſqu quire, of the firſt part, 
the ſaid Nl. Mun, of the fecond part, and the 
ſaid N. Nore, of the third part, the meſſuages 


or tenements; lands and heredjtame ments, here; 


inafter mentioned. or Hereinafter granted, re- 
leaſed, limited, and appointed, of expreſſed 


and intended fo ſo to be, were N other he: | 
and now 


_ perſbnor perſons, for ſuch eſtate and Eine, | 


ng" or any. TE" in the me of, or 


intereſt and intereſts, and to and for ſuch A 


tents and purpoſes, and in ſuch manner and 


form, as he the ſaid M. Mun, by any deeq'or 

inſtrument or inftruments in Writing, 
to be ſealed and delivered' by him in the pre- 
ſence of and atteſted by two or more credible 
witneſſes, or by his laſt ill and teſtament in 


Py: 


Cal 


purporting to be, his laſt will and + 
or any codieil thereto, to he ſigned, ſealed, 
and publiſhed by him, in the preſenoe of, | 
and atteſted by, three or more credible wit- 
neſſes, ſhould direct, limit, or appoint; and in 


default of, and until ſuch direction, limitation, 
or appointment, Co the uſe of the ſaid M. 
Mun and N. Nore, and the heirs and : 


of the ſaid N. Nore ſor ever, In truſt ne- 
vertheleſs, as to the eſtate arid intereſt ſo 


thereby limited in uſe to the ſaid N. Nore, 


his heirs and aſſigns; for and for the only be- 

nefit of the ſaid M. Mun, his heirs and aſſigns, 

for ever, and to be conveyed and difpoſed 

of from time to time as he the ſaid M. Mun, 

18, ſhould direct or appoint, 
upon no other uſe, truſt, in- 

tent, or purpoſe whatſoever : And whereas 2 


his heirs" or aſſig 
and to, for, and uf 


the ſaid P. Penny hath contracted and agreed 


to and with the ſaid Nr. Mun, for the abſo- 


lute purchaſe of the fee · ſimple and inheri- 
tance of the meſſuages or tenements, lands, 
hereditaments, and premiſſes hereinafter par- 
ticularly mentioned and deſcribed, - e here; 
inafter granted, releaſed, limited, and 
pointed, or expreſſed, and intended ſo to be, 


at or for the price or ſutm of J. 3, 00 Now- 


this Indenture witrieſteth, that for and 


ap- 


in conſideration of the ſum; of . 3000 of ctr, 


lawful money of Great Britain to To faid - 
M: Ag id hand paid by: the ſaid P. Penny, 
at or before the ſcaling and delivery of theſe” 


_ preſents, the receipt whereof he 5 ſaid M. . 


Mun doth hereby acknowledge, and thereof, 


and of and from the ſame, and A ny 


| hereof doth nequi, releaſe and dl 


+. 8-4: # +. S#-'S 


( 


ie P; Penhy; his: heirs; (executors; admit 
ſtratons, and aſſigns, and every of them, for | 
1 by theſe preſents ; and lo fr and in 

- conſideration of the ſum of ten ſuittings of 


_ like lawful money, at the ſame tinſe o te 


ſaid N. Nore alſo aid by the ſaid P. Nenmy; 
the receipt whereof is hereby acknowledged, 
hes the ſaid M. Mun, purſuant to; and in ex- 
erciſe and execution of the faid recited power 
and]. authority given and reſerved to him in 
and by the ſald 1 — in part recited 
indentute of releaſe as aforeſaid, and by force 
and virtue thereof. and of all and every other 
power and authority, powers and authorities, 
| to bim in that behalf reſerved, or in him 
Brant and * on N or:him in anywiſe thereuntoenabling, 
- pointinent, ' th granted, .bargainedyſold; aliohedꝭ re- 
eaſecd, directed, limited; appointed; and con- 
firmed, and by this preſent deed” ii writing; 
under his hand and ſeall and by him dub 
ſigned. ſealed, and delivered, in the preſenet 
of, and atteſted teſted by the two eredible witneſſes; 
' whoſe names are intended t be hereupon 
indorſed as witneſſes hereto, Both abſolutely 
and irrevocably grant, bargain, ſell, alien, 
keleaſe, direct, limm, appeint, werd. 
and the ſaid N. Nbreꝭ at the requeſt, and by 
mqme direction of tie ſajd M. Mun QeRified: by 
his beinga party to and ſealing and dehver 
rev the theſe preſents) th bangainied, ſold. a ltertech 
and teleaſed, and by theſe preſents! Doth bar 
gain, ſell, alien, and rejeaſe unto; the lac P. 
| Penny Gn his aftizal-poſſcſion now being, by 
. virtue of a bargain and; ſale to him thereof 


argain and 


| 25 8 $2006 made by the ſaid. M. Mun, and N. Nore, an 
eee 6f five: -hillings, by indhators 
5 bearing 


bearing a 1 * 0 
the date: of theſe preſents; 3 term we 585 
whole year; commeneing l Ek 
date of the ſame indenture of bargain and 

fale, and by force of the ſtatute. made fot 
transferriug uſes into poſſeſſion) and to his 
heirs and aſſigns, all thoſe the meſſuages or 
tenements, &. (here dęſeribe the parcels) to- 
gether with all' the houſes, outhouſes, offices, 
yards, 2 watercourles, lights;caſe- 
ments, privi — Profits, commodities, ad 
pFuantages, emeluments, n rights, 


members; and appurtenances whakſcever, to 


the ſujd meſſuages or tenements, lands, here+ 
ditaments and premiſſes belonging, or in any 

wiſe appertaining, of accepted, reputedd, 
deerhed, taken, or known as part, ;parcel; or 
member thereof, or of any patt-theredf, and 
the reverſion and reverſions, remainder, and 
temainders, yearly and other rents: iſſuea, and 
profits, of all and ſingular the fad premiſſess 
and alſo all the 3 riglit, title, intereſt, 

eſſio 


uſezʒ truſt, property n, benefit, claim, 
and demand — — both at law and in 


equity, of chem the ſaid M. Mun and N. 
Nore, of, in, to, or out of the ſaid meſſuages 


or tenements, lands, Hereditaments, and pre- 1 


miſſes hereby granted, limited, and àpppint- 
* and intended ſo to he,; and 


every 
hold che ſaid meſſuages or tenemonts, lands, 
hereditaments, and premiſſes, with all and 
| the appurtenances, unto the ſaid P. „ 
Penny, his heirs and aſſigꝶm, to the only pro- 
bare pri r TO: BY COIN nie 


ee 8 1% heir 


or any part thereof, Co have 1 


— thet heirs and aſſigns, 
* Nore for hi mſelf, his” 


incuber. 


Mun for himſelf, his heirs, executors, and 
adminiſtrators, doth. hereby alſo covenant, 
e and agree, to and with the ſaid 
P. Penny, his — and aſſigns, in manner 
followirg (that is to ſay) that for and not- 
VWoithſtanding any act, deed, matter, or thing 
whatſoever, | made, done. executed, com- 
mitted, occaſioned, or ſuffered by him the 
ſaid M. Mun, or the ſaid N. Nore to the 
contrary, he the ſaid M. Mun is lawfully 
Vide ſupra. 518 ſeiſed of and entitled to the ſaid meſſuages 
n 350%. or tenements, lands, hereditaments, and 
piremiſſes, in the manner and according to 
the form of the limitations in the before 
in part recited indenture expreſſed and con- 
tained, and that notwithſtanding any ſuch act, 
matter, or thing as afpreſaid, he the ſaid. 
a 


Uſual cove- 
nants by the 
intor. 


„ 
for ever: And the ſaid NM. 
eirs, executors, and 


- adminiſtrators,” doth hereby covenant, pro- 
o and with the ſaſd P. 
Penny, his heirs and aſſigns, that he the aid 


miſe, and agree 


N. Nore hath not at any time heretofore 
made, done, committed. executed, or will- 
ingly or knowingly ſuffered any act, deed, 


matter, or thing whatſoever; whereby, or by 
reaſon or means whereaf the meſſuages, or 
tenements, lands, hereditaments, and pre- 
miſſes: hereby granted and releaſed, limited 
and appointed, or expreſſed and intended ſo 
to be, or any part thereof, is, are, can, ſhall, 
or may be impeached, charged, incumbered, 
or in anywiſe affected in title, charge, eſtate, 


or otherwiſe howſoever :- And the ſaid M. 


M. Mun - now in himſelf good right, 


e and law ful and tang n . 


— wy, „r ,, tne find hens . ba 


* 1 
* 8 
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to grant, bargain, ſell, alien, releaſe,” direct, 
limit, and appoint the ſaid meſfuages or te- 
nements, lands, hereditaments, and premiſſes, 
and every part thereof, with the appurte- 
nances, unto the ſaid P. Penny, his heirs and 
aſſigns, in manner and form aforeſaid : And 
alſo, that the ſaid meſſuages or tenements,” 
lands, hereditaments, and premiſſes hereby - 
granted, releaſed, limited, and appointed, or 
expreſſed and intended fo to be, and every 
part thereof, with the appurtenances, ſhall 
from time to time, and at all times hereafter, 
remain, continue, and be unto the ſaid P. 
Penny, his heirs and aſſigns, and ſhall and 
may be peaceably and quietly had, held, and 
enjoyed, and the rents, iſſues, and profits 
thereof, and of every part thereof, received, 
had, and taken accordingly, without any let, 
ſuit, trouble, denial,” ecuon, ejection, in- 
terruption, or diſturbance, of, from, or by e 
ſaid M. Mun, or his heirs, or the ſaid N. 
Nore, or his heirs, or by any other perſon or 
perſons lawfully or equitably claiming or to 
claim by, from, through, under, or in truſt” 
for him br them, and that free and clear, and 
freely and clearly acquitted, exonerated, and 
diſcharged, or - otherwiſe 'by him the ſaid 
M. Mun, his heirs,” executors, and admini- 
ſtrators, well and ſufficiently ſaved, defended, 
kept harmleſs, and jndeinnified of, from, and 
againſt all and all manner of former and other 
gifts, grants, bargains, ſales, leaſes, mortgages, 
Joiatures, dowers, and all right and title of 
dower, uſes, truſts,” wills, intails, ſtatutes- 
merchant, and of the ſtaple recognizances, 
Judgments, extents, executions, annuities, 
5 "OR * 4 1 © 4 | 2 ; legacies, / - 


C Jy 


legacies, payments, rents adorn 

rent, forfeitures, n Og oth Ri 
r entry, 2 | * 

| all an 


ever, had, made ane, —— committed, 
occalianed, or ſuffered, by them the ſaid þ 5 
Mun, and the faid N. Nore, or either 
them, or by any other perſon or ee. hy: 
fully or equitably claiming or to claim b 
from, under, or in truſt for him or tem; An 7 3 
moreover, that: he the ſaid M. Mun, and his 
heim, and all and every other perſon ar gerſons 
having or lawfully or equitably glaiming, or 
who ſhall or may have, or lawfully or. equi» 
tably claim, any eftate, right, title, truſt, or 
intereſt, of, in, to, or out af the ſaid meſſuages 
or tenements, lands, hereditaments, and pre- 
miſſes, hereby granted, releaſed, limited, and 
WONG) n intended ſ to, I 
or any part thereof, by, fram, through; un · 
der, or in truſt for him or them, ſhall and 
will from time to time, and at all or any time 
or times hereafter, upon every reaſon; ler re- 
queſt, and at the proper coſts and charges in 
the law of the fad F. 1 St his heirs. or al- 
figns, make, dq, acknowledge, levy, ſuffer, 
and execute, or cauſe or procure to be made, 
done, acknowledged, levied, ſuffered, and 
executed, all and every ſuch further and * 
lawful and reaſpmble acts, deeds, Ply 
vices, Conveyances, and aſſurances in t law 
whatſoever, for the further, better, mote per 
fecd, ami abſolute granting, reſeaſigg . conyey- 
ing, aſſuring, limiting, and confirmiug the 
Lo _—_ or is Hades lee 


ents, 
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N 
| Ve" ed and in- 
10 888 Prey eee = thereof, wich | 
the appurtenances, unto the ts T Penny 
his heirs arid affigns for ever, or otherwiſe, 721 2 
he the wid P. Penny, his heirs or atfigns ſhatft 
direct or appoint, be the fame by fine, feoff= 
ment, common recovery, deed enrolled or not 
enrolled; or any other matter of record or not 
of record, or otherwiſe N as by the 
ſaſd P. Penny, his heirs or affi ſigns, or either 
— any of them, or their er ether of their 
learned in tlie law, thall be reaſonably _ 
deviſed or adviſed and required, ſo as ſuch 
further afffirance' of 4Mirances contain or im- 
ply no further or other warranty or covenant, 
than againſt the perſon or perſons who ſhall be - 
required to make and execute the fame, and 
his, her, or their reſpective heirs, executors, 
and adminiftrators acts and deeds only, and 
fo as the perſon or perſons who ſhall be re- 
quired'to make ang execute any ſuch further 
allurance or aſſurances be not compelled or 
CONE, for the making or doing thereof, 
of travel from, his, her, or their refpec- 
"dwelling or dwellings, or uſual place or 
1 of reſidence or abode: AND the ſaid 
for himſelf, his heirs, executors, and 
a e doth hereby further covenant, 
1 and agree to and with the ſaid 5 
Penny, his heirs, and aſſigns, that he the r 
ſaick NM. 3 his heirs, executors, admini- produce tits 
tor „mall and will from time to © 
| andy $i all times or time hereafter, upon 
every 3 requeſt,” and notice thereof 
in ' writing for that — given to him = | 


r * 
* 
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_ _ faid N. Mun, his heirs or aſſigns, et ſome ot 
dne of them, by the ſaid P. Penny, his heirs 
or aſſigns, or either of any of them, but at | 
| the colts and charge: of the perſoti or perſons 
requiring or defiring the fame, produce and 
ſhew forth, or cauſe or procure to be produced 
_ and ſhewn forth, to them, or either or any of 
them, or to ſuch perſon or perſons. as they, 
or any of them, ſhall. direct, deſire, or re- 
quire, or at any trial, hearing, or examina- 
tion in any court of law or equity, or other 
judicature, or upon the execution of any 
commiſſion, or elſewhere in England, as 
_ occaſion ſhall be or require, the ſaid- recited 
indentures of leaſe and releaſe, of the 16th 
and 17th days of Auguſt now laſt paſt, for 
the manifeſtation, defence, and ſupport of 
the eſtate, right, title, intereſt, property, or 
poſſeſſion of the ſaid P. Penny, his heirs and 
aſſigns, of, in, or to the ſaid meſſuages or 
tenements, hereditaments, and premiſſes 
herehy granted, releaſed, limited, and ap- 
pointed, or expreſſed and intended ſo to be, 
with the appurtenances, unleſs the ſaid M. 
Mun, his heirs, executors, adminiſtrators, or 
aſſigns, ſhall de prevented or hindered from ſo 
doing by caſualties of fire, or other inevitable 
accidents: And whereas John Church, of 
, eſq; deceaſed, father of the before - 
named C. Church, being ſeiſed and poſleſſed 
of (amongſt other eſtates and hereditaments) 
the ſaid meſſuages or tenements, heredita - 
ments and premiſſes, hereinbefore granted, 
releaſed, limited, and appointed, by his laſt 
will and teſtament in writing, bearing date on 
or about the 2d day of September, 177 t, did 


6. 


— 
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amongſt other things give and "deviſe unto 
Sir William Jones, baronet (amongſt ſundry 
other eſtates, hereditaments, and Premiſſes) 
all and ſingular the premiſſes hefeinbefore 
granted and releaſed, with the appurtenances, 


To hold to the ſaid Sir William Jones, his 


executors, idminiftrators, and aſſigns, for the 
term of 1600 years, to commence from the 
ſaid teſtator's deceaſe, upon certain truſts 


therein particularly mentioned, which have 
been long ſince ſatisfied and diſcharged; and 
the ſaid term by divers meſne aſſiguments 


and aſſurances in the law (and particularly 


by a certain indenture of aſſignment of five 
parts, bearing date on or about the 10th day 
of Auguſt, now laſt paſt, and made or ex- 
eto to be made between the Rev. T. 

'ompſon, of — — clerk, of the firſt part; 


W. Win, of  efq; of the ſecond part; 
the ſaid C. Church, of the third part; F. 


French, of e ſq; of the fourth part; 


and R. Rogers, of the fifth part) hath been, 


and now is veſted in the ſaid F. French, his 
executors, adminiſtrators, and aſſigns, for all 


the reſidue. and remainder now to come and 


unexpired of the ſaid term of 1000 years, In 
truſt, for the faid C. Church, his heirs and 


aſſigns, 'or ſuch purchaſer or purchaſers, 'or 
other perſon or perſons, to whom the ſaid 


ſeveral hereditaments, or the freehold and 


| reverſion or inheritance thereof were, or 
from time to time ſhould be 'conveyed or 
aſſured, and to be aſſigned, ſurrendered, or 
otherwiſe diſpoſed of from time to time, as 


he or they reſpectively, or his or their re- 


ſpective heirs or aſſigns ſhould, as to their 


reſpoctive 


* 7 


WEIR 


relpeQiye p parts of the fame. premilſe, died, 
r. t; Pp in the mean time; ntri 
* Ne the inheritance of the ſame pre. | 
miſſes, to protect the ſame, from all meſne | 
iocumbrances (if wh ſuch Bae, wete ; 9 | 
Which ſaid term was the befare in part 
recited 1 ine enture of 1 8 5 declared to be in 
truſt for the ſaid M. Mun, his heirs And al- 
bgns, and 2 time to time to be aſſign 8 
as they ſhould direct or appoint, and ſub} 
thereto; and i in the mean time, In In tru 
attend and protect the inheritance from al 
meſne incumbrances (if any ſuch there were): 
And whereas i it hath hen agreed between 
_ the ſaid parties to t theſe pref ents, that the 
reſidue now to come and unexpired of the 
ſaid term of 1000 years, ſo far as relates to 
the. premill 8 hereby granted, chaſed, 1 
198 and Kane or exprel ed and i in- 
tended ſo to be, . ſhould remain veſted in the 
wy. F.F French, his 1 adminiſtrators, | 
an d aſl S, upon #1 and In manner 
herejnal er expreſſed: ee Indenture 
further witnesseth, and; 1915 he conliderati - 
ons hereinbefore expreſſed, it is hereby de- 
clared and 4 agreed, and the ſaid M. Mun, for 
himſelf, 95 heirs, executors, and admini- 
ſtrators, fy hereb . declare 91 direct, that 
the ſaid F. French, his executors, .adminy- 
ſtrators, aud aſl igns, Mall and do 1 9 5 
henceforth ſtand Sneſſed of, and intereſted 
in the ſaid meſſuages or AR el ay hads 
hereditaments, and prem! ies hereb 
releaſed, limited, and e La ex 
preſſed and intended fo to be, or all ſuch 
PI8 4 or Paris W as are or were ſo a8 


afore- 


, e 
ef by. the Tajd recited indentute . 
ligned to him, with the appurtenances, for 
ul the now reſidue of the ſaid term, In truſt 
for the ſaid P. Penny, his heirs anc | aligns; 
and to aſſign; furrender, and dif e of the 
me fron time to time, as he or they thall © 
direct or appoint, and ſubje& be In 
truſt to attend; wait upon, and go alon 

with the free hold, reverſion, and inheritance 


of the fame premiſſes hereby granted; re- 


leaſed, limited, and appolnted, or expreſſed 
and intended fo to be; in order to proteck 
and preſetve che ſanie from all W incam- 
brances, (if any ſuch Were mw 
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\ HIS Conveyance; like a bargain and 
4 ſale, does not operate by way of tranſ- 
mutation of poſſeſſion, but. derives its origin 
and effcacy merely from. the doctrine and 
ſtatute of uſes. By virtue of the covenant a 
uſe ſprings up out of the ſeiſin of the cove- 
nantor, which is immediately executed in 
ceſtuique uſe by the ſtatute 27 H. 8. c. 10. 
A covenant to ſtand ſeiſed, and bargain and 
fale, are the only independent conveyances, | 
Which previouſly transfer the uſe, or which 
operate by way of tranſmutation df #/ſe; The 
öͤnly thing, which diſtinguiſhes theſe convey- 
ances, at this day, is the conſideration. Indeed, 
before the ſtatute of enrolments, I apprehend; 
hat they were diſtinguiſhable: mote by the 
words and form of the grant than by any 
other mark; for it is not an uncommon 
thing to find in the books, covenants to 
ſtand ſeiſed, made in conſideration of money; 
whereas they can only be made in conſide- 
ration of blood or marriage at pint ae. and 
a covenant to ſtand ſeiſed in conſideration of 
money would to all intents and purpoſes be 
a a bargain and ſale within that latter ſtatute. 
The conveyance by covenant to ſtand ſeiſed 
is now very ſeldom, if ever, reſorted to: 


therefore, I ſhall only obſerve, that when 
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Had by a tenant in tail it cannot produce a 
PO. and when made by a tenant 


for life it wil not create a forfeiture, nei- 


ther will it deſtroy any contingent remainders 
Gehen upon ſuch life eſtate; _ 


order to rerider a Covenant to ſtand 


ſeiſed effectual, the covenantbr ſhould have a 


veſted eſtate in poſleſſion, teyerſion, or re- 


maindet *. Therefore a covenant to ſtand * 
Teiſed of fuch lands, as the covenantor ſhall 
afterwards, pur rchaſe®, or of fi uch f cnc 
lands, as hs ſhall thereafter purc haſe e, e, in 
either « caſe th > covehant is void, It is faid, 
that if a ink rena coyenants to ſtand ſeiſed 


of the moiety 3 his Ka cr wg after his 15 


death, it is voi lthoug the covenantor 
_Tutyives d. Upon e ſame principle perhaps 1 

venant by a huſband to ſta Te, ſelſed of 
3 that were conveyed to and his 
wife after. 5 
uſes, 80 if a man gyenanits, that. after his 
death his Heir ar half ſtand ſeiſed to ſuch and 
{#% uſes (without ſa NS that he and his 


eirs Will ſtan ſeiſed or if he covenants 9 
levy a fine to his ſon, who ſhall 1 75 ſeil he 
&c. the covenant cannot raiſe au le in either 
caſe f. 

With reſpect to this conveyance, it will be 
neceſſary briefly to conſider. 1. Wllat con- 


+ 4 Co. 1g. i: 


q Moor, 342. 
Cro, Eliz. 401, 


<©zRoll. ab, 790. N 


pl. 8. 


7 ab. 7804 | 


lage, is ineffectual to raiſe 


+ 


v. 3064 


ſideration i 1s requilite. 2. By what words i it 


may be created. 
1. N hat confidetation i is requiſite; The fla- 


ir of enrolments intended t. to reſtore in ſame. 


 neaſure_the notoriety of conveyantes by 
feoffment and livery, and therefore ena 
Wie all. arg: jAINS and ſales, which ate made 


Ff2 ha upon * 


ons C0 > ny 
upon a Valuable conſideration, ſhould be en- 
rolled. Now it is, very obvious, that if a 
man were permitted, for a pecuniary or other 
valuable conſideration, to raiſe a uſe by way 
; of covenant to ſtand ſeiſed (fo which convey- 
Flond. 307. ance the above ſtatute does not extend s) the 
| ſtatute of enrolments would have been eaſily 
\ avoided. Therefore, it has been held, that 
if a man in conſideration of money covenants 
. , to Hand ſeiſed to the uſe of another, this is a 
* at. 67%. good bargain and ſale within the ſtatute ö. 
RL But the conſideration of blood and marriage 
was thought to be of a public nature, and 
was capable of raiſing a uſe by a covenant. 
without the neceſſity of an enrolment: So 
that it may be deemed an invariable rule, that 

there are at this day but two conſiderations fo 
raiſe uſes by way of covenant to ſtand ſeiſed, 
a Cen. 139: viz. blood, and marriage . Thus the confi- 
| derations that lands ſhould deſcend to the heirs 
 Plowd. 309. male of the covenantor b, the conſideration 
1 Plows. 309, Of brotherly love I, or of a marriage had or 
2 Rell-ad.755- intended m, or of advancing the kin of the 
en covenantor, or that the lands ſhould'coritinue 
3 in his name or blood a, are all good fo raiſe 

e e en b way of ee, PRE 
| Me are to obſerve, that if the conſideration 
appears, though there be no expreſs words of 
conſideration, yet it is ſufficient to raiſe a uſe 
by way of covenant. ' Therefore if a man 
covenants to ſtand ſeiſed to the uſe of his ſon, 
couſi n, daughter, wife, brother, mother, &c. 
| without ſaying in conſideration of the natural 
love which he bears towards them, this 
q3!79.46-b. covenant. is capable of raiſing the uſe®. 
2 Rel. ab. 1a So alſo a conſideration expreſſed for one 
| OO MW = er 


+ # 


15 (0X 
may extend to another, provided the other Fi 
| perſon be united to the covenantee by blood 1 
or marriage. Therefore if a man in conſri : 
deration of natural love to his eldeſt ſon 
covenants to ſtand ſeiſed to the uſe of ſuch | 
_ eldeſt fon in tail, and afterwards to the uſe ' #4 
of his younger ſon, here the conſideration OY 
expreſſed to'the elder extends to the younger — 
ſon p. So if a man in conſideration of affec- + hap a, 
tion to a ſon or brother covenants to ſtand !** 
ſeiſed to the uſe of ſuch ſon or brother, and 
the wife of either, the covenant extends to 
the wife of the ſon or brother, and the uſe ies | 
well 8 it 2: or if ww in confidera- « * 15.760 
tion that B. will ma is daughter cove- E 
nants to ſtand ſeiſed aig uſe _— it is bv ha Wt 
ſufficient to carry the uſe to them cake 
ingly r. But if a man for a good conſidera- * ma. 784. pl; 
tion to one perſon covenants to ſtand ſeiſed _ | 
to the uſe of ſuch perſon; and one or two 
more, who are not related to the covenantor 
or covenantee by blood or marriage, then the 
whole uſe will veſt in the perſon, to whom 
the conſideration extends. Therefore, if A. 
covenants to ſtand ſeiſed to the uſe of his ſon 
B. and alſo to the uſe of C. and D. who are 
| ſtrangers, the whole of the uſe veſts in B. 
and nothing in C. and Do. It ſeems, that if « 1b 583 PF 
a man in conſideration of money, and alſo of | 
marriage, - covenants to ſtand ſeiſed, the uſe 
will ariſe on the latter confideration only; 
therefore if the marriage does not take effect, i 


the uſe will never veſt, though the money be 


actually paid i. So a conſideration conſiſtent * t Moor, N 


with the deed, or the conſiderations expreſſed , | 
000% OS. TR K 
55 1 0 79% . 


cy 


As to'the conſuderations- of friendſhip, lo 


„* n acquaintance, of being ſchoolfellows“ aloe 


- #Co.Lit:. 123, tion to a natural ſon , that the king is head 


| Pa a of the common-wealth'?, that the covenantee. 
but of the profits of the lands ſhall pay the 


- Moor, 194. covenantor's debts , all theſe and the like 


5 Long: '95* are not ſufficient to raiſe uſes by way of 


Covenant to ſtand ſeiſed. It is ſcarce neceſ- 


. 


ſary to notice, that a uſe cannot Ariſe to a 


9 85 perſon, who is a ſtranger to the conſideration. 
Ly, Therefore, if a man covenants to' ſtand ſeiſed 
to the uſe of himſelf for life, remainders oyer 

to his relations, with a power for the tenant 


for life to make leaſes, this power is void in 
Fa. ab. ace. its creation. This is a principal reaſon, 
3 t why covenants to ſtand ſeiſed are fallen into 


diſuſe. '' We are fo obſerve, that the conſi- 


deration of natural love and affection is of - 


| itſelf ſufficient! to raiſe a uſe on a leaſe and 
Loyd v. Spil- releaſe b: if therefore a man wiſhes to conyey 


a. * to his ſon for life, pr in tail, it is the moſt | 
Barn C. 384. eligible way to do it oe way of leaſe and re 


0 + bl ' leaſe; for by this eonveyance he may reſerve 


94 to the tenant for life or in tail a power ip leaſe, 
N or to make a jointure, which will take effect 


by way of limitation of a uſe out of the of bk 


gina ſeiſin of the releaſee. 


Though a covenant to land ſeiſed ane 


at this day be made upon a pecuniary conſi- 


deration, yet it ſeeins that a feoffee, or bar- 


gainee, &c. may, in conſideration of a ſum of 


money, to be paid at a future day, covenant 


to ſtand ſeiſed, to the uſe of a particular per- 
Meer, 35. ſon, which covehant may ec Nee dra 


I 155 an bn 0 upon b oft hy ee 


4. By 


8 4:9, > . 
ts what wide it may be created. 3. . 6. 4y07 

| The con ſideration in a covenant to dl RA 
| ſeiſed is the chief requiſite to ſupport that 
conveyance, .and therefore when a proper „ 
conſideration appears, the words covenant '® _  _ \ il 
and feiſed are by no means neceſſary, though I W 
at the ſame time it would be prudent to in- th 
ſert them. Thus, if a man, in conſideration = 
of natural love or marriage, grants, bargains, Tb = 
fells, enfeofſs, and confirms, with a clauſe of ; 
warranty in the deed d; or if for the ſame, r Vent. 1 7 
conſideration he grants and affigns a rent in 

fee ©, theſe, without the words covenant t07 2 Vent. 150. 
fland ſet ied, NY veſt the uſe in eee | 


uſe, 24 nd amount to Tn 
. | a . 5 A a covenant to 
ſtand ſeiſed; 
vide the caſes 


THJ > a9 1 de, berween;=bras | 
hn Jones of of the one part, and 
Lane and Matthew Moore of &ec: 
of the other part, witneffeth, that the faid 
John Jones, for the ſettling and eſtabliſhing 
of all the meſſuages, farms, lands, tenements, - 
and all other the hereditaments hereinafter 
mentioned, to remain and continue in the 
bleed of the ſaid John Jones in ſuch manner. 
and ſort as is herein and hereby limited and 
expreſſed, and for and in conſideration of the 
natural love and affection which he bears unto' 
thoſe to whom the eſtates are hereinafter li- 
mited, and for the advancement of Edward 
Jones his ſon, and others of his blood hereafter -.. 
mentioned, he the ſaid John Jones doth 
hereby for himſelf and his heirs covenant; 
grant, and agree to and with the ſaid Lewis 
Tong and Matthew Moore, and their heirs, | 


" 


15 


1 


of 


"5 : % N s » ; 
0 4 | RI 
: 


be the fed. folio Jones lt Tis e 


hall and will rol henceforth ſtand and con, 
"woe ſeiſed of and in all thoſe the meſſuages, 
&, (here inſert the parcels), together with 


| all and ſingular the appurtenances thereuntq 


belonging, or in any wiſe appertaining, or 
reputed and taken as part or parcel thereof, 
to and for the uſes, intents, and purpoſes here. 

after limited, and to and for no other uſe, 


"intent, gr purpoſe whatſqeyer ; that is to ſay, 


ones for and during the term of his natural 
ife, without impeachment of, or forany man- 
nei of \ waſte ; and after his deceaſt, then to 
and for the uſe and behoof of the firſt ſon of 
the ſaid Edward Jones lawfully to be begot- 
ten, and to the uſe and behoof of the heirs male 


4 the ute and behgof of the ſaid Edwar 


pfl the body pf ſuch firſt ſon; and for defaylt 


of ſuch iſſue (and ſo 0n-2w1th "the other lumitati- 
dung. Provided, that if the ſaid John Jones 
hall and do at any time hereafter declare unto 
the fajd Lewis Lane and Matthew Moore, or 
Either of them, that he is intended to alter, 
or revoke any uſe, truſt, clauſe, gr limitation 
in theſe preſents contained, þy his writing 
indented, and by him ſealed and delivered in 
the preſence of two or more ſufficient and 


de ' 4 w. credible witneſſes, that then ſuch addition, 


. 


69. 


vide 2 


18. 


alteration, or revocation by him ſo made ſhall 
ſtand and he good : gjod and effectual in the law' to 
all intents an purpoſes, any thing herein con- 
| tained to the contrary in ay wiſe hotwlth- 


N In e ee , 
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ANNUITY, | 


Whether 3 239. e | 
- forfeitable for treaſon, . þ 
not within the ſtatutes of mortmain, and de * 2890. 


of „0 of them regulated by 17 G. 3. C 26. 256 to 278. 


a repurchaſe of them differs from a redemption, 
278 to 285. E 
or rent charge, the form o of a grant af, during * = the : 

grantor, 285. 


edies to recoyer, 2 294 to 301. 
E== N 7 ane of r-purchſe, 310 in 


| APPOINTMENT. (Vide POWERS.) 


hoy it differs from a declaration of a uſe; 332. 

not conſidered as an independent conveyance, 333. 

when a perſon may appoint or Oy” as "ger owner, 

er ph 

what eſtates it may limit, * 33 1 

When it has prog to tl "conveyance by which it is 

. created, | ; 
. requiſites 1 AYES in-deeds of, 340 to 342. 

a precedent of, by way of leaſe _ releaſe, 423 9 70 „* 


|  APPORTIONMENT, 299, 300, 301. 
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| ATTORNMENTS, 263 264. 350. Wt pe 
BARGAIN a wn SALE, . 


why preferable to a leaſe at common n law, 301. 
cConſideration of, 302. 339 to * 


cen of 3140 314. | „ W 
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| BARGAIN a nD SALE (continued) 


operation of it w 


wag” — 


cannot be made to the uſe of gny but As . 5 

whether a future or ſpringing uſe may be limited out * 

the eſtate of the bargainee, 316 to 320. 

a power to make leaſes cannot be reſeryed to a bargaines 
for life, 319, 320. 


- whether the eſtate of the mA will ſupport: a ſpringing 


or future uſe, go. to 


operates by tranſmutation of uſe, 329: 
when made by a tenant in tail transfers a baſe 5 525. 


Adoes not deſtroy contingent remainders, 3 


by what words it may be 
What may be conveyed by it, 


what poſſeſſion i it paſſes by virtue of the e 33243 33˙ 
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the form of it, to make a tenant to the W 339. ir 
who may canyey by it, 342 to 345- 

made, 274 3440 347- 
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5 might vers compelled his ſeolfers to make eſtates, 21. | 


- firuation of, Tat bs fooffers bole the tuo 1 Rich. 3 


20 to 2 


38 have aliened the * 21. „ 

could not deviſe the land by 1 Rich. 3. 6 60604. 

had neither jus in re, nor jus a . 
migin ba ve been ſworn upon an inqueſt, 8. 


« = 


was a treſpaſſer, 83. 


might have brought debt for Air. burgould not vow, 33 | 
of, not dowable, $3. | 


- who might have been, 68, 69. 


ſituation of, and his feoffees, ſince 27 H. 8. 125. 


eſtate of, ſubject ol ee io ona eget eſtate 15 


is liable, 127. 
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of a term, whether he ke might convey | ihe gal _ by. a | 


feoffment purſuant to 1 Rich. 3. 32 n 
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nature of the eſtate of, 200 to 203. 
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